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P R O C E E D I N G S1

10:25 a.m.2

CHAIRPERSON GRIFFIS: Good morning, and3

thank you for your patience. This will be, in fact,4

the 21st of January 2003 Public Hearing of the Board5

of Zoning Adjustment of the District of Columbia. My6

name is Geoff Griffis. I am Chairperson. Joining me7

today is Ms. Anne Renshaw, Vice Chair; also on our8

Board is Mr. Curtis Etherly who does have a scheduled9

leave of absence today that we approved. We also will10

be having a representative from the Zoning Commission,11

Mr. Hannaham, is joining us today and representing the12

National Capital Planning Commission, Mr. Zaidain is13

anticipated.14

Copies of today's hearing agenda are15

available. They are located on the table where you16

entered into the hearing room. Please take a look at17

that. Also, there are several things that I need to18

bring to everyone's attention regarding public19

hearings for the Board of Zoning Adjustment. A first20

and important piece is all hearings are recorded.21

Therefore, we ask that people present not engage in22

any sort of disruptive noises or actions that might23

interrupt our proceedings.24

Also, when coming forward to speak to the25
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Board, you will need to fill out two witness cards.1

Witness cards are available to you at the table you2

entered into and also at the table in front of us.3

Those two witness cards go to my right, to the4

recorder who is sitting adjacent to the table to give5

testimony.6

When coming forward you will, of course,7

always need to speak into the mic. That microphone8

must be on, otherwise you are not on the record and9

part of the hearing.10

The order of procedure today for special11

exceptions and variances will be first, statement of12

witnesses of the Applicant; second, will be Government13

reports including Office of Planning and any other14

attendant agencies; third would be reports from the15

Advisory Neighborhood Commission; fourth would be16

parties or persons in support; fifth would be parties17

or persons in opposition; sixth would be closing18

remarks by the Applicant.19

Cross examination of witness is permitted20

by the Applicant or parties. The ANC within which the21

property is located is automatically a party in the22

case.23

The record will be closed at the24

conclusion of each case, except for any materials25
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specifically requested by the Board and the Board will1

be very specific of what material will be submitted2

and when it is to be submitted to the Office of3

Zoning. After that material is submitted, it goes4

without saying that the record will then be finally5

closed and no other material would be submitted into6

the record.7

The Sunshine Act requires that all public8

hearings on each case be held in the open and before9

the public. The Board may, however, consistent with10

its rules of procedure and the Sunshine Act, enter11

Executive Session during or after a public hearing on12

a case. This would be for reviewing the record or13

deliberating on the case.14

Decisions of the Board in contested cases15

and in all cases must be based exclusively on the16

public record and therefore we ask people present17

today not engage Board Members in conversation so we18

don't give the appearance of not basing our19

deliberations solely on the public hearing.20

I would ask that everyone present now turn21

off any cell phones, beepers, satellite transmitting22

devices, noise makers, anything that might, in fact,23

disrupt the proceedings as we take these very24

seriously and want to give our full attention to those25
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giving testimony before us.1

The Board now will consider any2

preliminary matters with cases. Preliminary matters3

are those which go to whether a case should be heard4

today such as requests for postponements, withdrawals,5

continuances or whether proper and adequate notice of6

the hearing has been provided.7

I will first turn to staff and see if they8

have any preliminary matters for the Board and also9

wish them a very good morning. Mr. Moy is with us10

from the Office of Zoning; also, Ms. Bailey. Mr.11

Nyarku is also ably helping us and Ms. Monroe12

representing the Corporation Counsel is on the dais13

with us today.14

Does staff have any preliminary matters15

for us?16

MS. BAILEY: Mr. Chairman, good morning.17

CHAIRPERSON GRIFFIS: Good morning.18

MS. BAILEY: I'm not quite sure, Mr.19

Chairman, whether you want to take it up at this time,20

but there was a request from ANC-5B in Application No.21

16967 for that case to be continued. I'm not sure if22

someone is here from that ANC at this time.23

CHAIRPERSON GRIFFIS: Have a seat, make24

yourself comfortable and turn on that mic right in25
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front of you and if you would not mind repeating that1

information?2

MS. JAMES: My name is Regina James. I'm3

the Chair of ANC-5B.4

CHAIRPERSON GRIFFIS: And you're asking5

for a continuance in this case?6

MS. JAMES: Yes, Mr. Chair.7

CHAIRPERSON GRIFFIS: And the reasoning?8

I believe in the record it says you haven't had a9

meeting yet?10

MS. JAMES: We had our meeting January11

9th, I believe, and that was the election of officers.12

The architect for the project, Mr. Spriggs, was not13

on our agenda and he made -- we gave him 5 minutes.14

We elected our new officers and welcomed the new15

Commissioners to our Commission. And then she16

springed upon us this application or what the17

government would like to do with regards to 15th and18

West Virginia Avenue. Upon his completion of his19

presentation, it got very -- the audience, the public20

was very upset because in effect we have not had a21

community meeting on this issue.22

So to give ANC-5B, its residents an23

opportunity to have a community dialogue and for the24

Commissioners to become knowledgeable about the fact25
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about what the government would like to do.1

VICE CHAIRPERSON RENSHAW: Mr. Chairman,2

that makes sense.3

I support Ms. James' request for a4

continuance and in fact, need to have that information5

for a full understanding of how this, the Applicant is6

going to impact the community. We need to hear from7

them.8

Also, just to ask this is a case near the9

Department of Motor Vehicles Inspection Station?10

MS. JAMES: Yes ma'am.11

VICE CHAIRPERSON RENSHAW: There is12

nothing in the files from DMV relating to this case13

and there should be. Some review by DMV because that14

inspection station is going to be up and running.15

MS. JAMES: Right. It will be reopening16

in the spring of this year.17

VICE CHAIRPERSON RENSHAW: That's what I18

thought.19

CHAIRPERSON GRIFFIS: That are you20

anticipating --21

VICE CHAIRPERSON RENSHAW: Traffic.22

CHAIRPERSON GRIFFIS: DMV, with their23

facility, I think you're actually talking about then24

DDOT looking at the traffic impact of that.25
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VICE CHAIRPERSON RENSHAW: But also DMV1

should weigh in on it also.2

CHAIRPERSON GRIFFIS: Okay. Let's give3

them a ring and ask them if they will. Okay, let me4

just try and get to the bottom of this because you had5

a meeting, you indicated. The architect showed up.6

Were they on the agenda?7

MS. JAMES: No, they were not on the8

agenda.9

CHAIRPERSON GRIFFIS: Did they request to10

be on the agenda?11

MS. JAMES: To my knowledge, Mr. Chairman,12

no, they did not.13

CHAIRPERSON GRIFFIS: Were you notified of14

this application from the Office of Zoning?15

MS. JAMES: No, Mr. Chairman, I was not.16

I became chair at our January meeting.17

CHAIRPERSON GRIFFIS: Was the previous18

chair, was the ANC notified?19

MS. JAMES: I'm not aware of that, Mr.20

Chairman. We have had challenges in our Commission.21

CHAIRPERSON GRIFFIS: Okay, is there a22

representative from the Applicant here?23

MR. SPRIGGS: Yes sir. I'm Austin24

Spriggs.25
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CHAIRPERSON GRIFFIS: If you would just1

come forward and say that on the microphone, that2

would be tremendous.3

MR. SPRIGGS: Good morning, I'm Austin4

Spriggs from Austin Spriggs Associates. I'm a5

registered architect in the District of Columbia and I6

have been commissioned by the Office of Property7

Management to design the facility that is being8

discussed.9

CHAIRPERSON GRIFFIS: Good, thank you, Mr.10

Spriggs. Mr. Spriggs, do you want to address the11

motion for a continuance at this time? Probably the12

best way to start is whether you're in favor or in13

opposition to it?14

MR. SPRIGGS: I have no objection to a15

continuance, sir.16

CHAIRPERSON GRIFFIS: Indeed, well, that17

may make it easy then. When is the schedule for the18

next meeting for the ANC?19

MS. JAMES: Our next ANC meeting will be20

February 6th. The Commission's -- Commissioners21

Chapelle and Commissioner Silver and Commissioner22

Lawson are now in the process of organizing a23

community meeting.24

CHAIRPERSON GRIFFIS: Well, is this going25
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to be an official ANC meeting or is this a community1

hoe-down?2

MS. JAMES: This is going to be a3

community meeting. And then we will have our official4

meeting February 6th.5

CHAIRPERSON GRIFFIS: Oh, I see. Prior to6

February 6th, you're going to have a community meeting7

that will inform the ANC. The ANC on that 6th will8

then take that under consideration and vote?9

MS. JAMES: It is our hope, sir.10

CHAIRPERSON GRIFFIS: Okay. Mr. Spriggs,11

are you available -- I am assuming that the Applicant12

will give a presentation either at both or definitely13

at the ANC meeting.14

MS. JAMES: We will hope that the15

Applicant will be present at the committee meeting16

organized by the Commissioners and to avail himself to17

the Commission.18

CHAIRPERSON GRIFFIS: Mr. Spriggs, are you19

available?20

MR. SPRIGGS: I will be pleased to meet21

with the community, with the ANCs and with any other22

agencies that are deemed a party to it. I'd also like23

to state for the record, if I may, that I did make24

contact with ANC-5B prior to coming and although I was25
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not officially on the agenda, I had been invited.1

CHAIRPERSON GRIFFIS: Right, okay. The2

pertinence for us in terms of looking at this,3

especially for a motion for continuance is that you4

would have been on the official agenda because that5

would have been part of the public notice. It would6

have then let people know.7

MR. SPRIGGS: Yes sir.8

CHAIRPERSON GRIFFIS: That being said, it9

all seems to be amenable that we can get this out into10

the community and get an official decision by the ANC.11

I would be in favor of granting a continuance. I12

would ask this of the ANC, that in your report and13

memo to this Board that you be very specific in14

addressing those aspects which deal with the zoning15

variance requested. Although -- let me give a16

specific example. Gosh, if I can think of an17

appropriate one. I'll be facetious in order to make18

it, hopefully, apparent of what I'm getting at is if19

the ANC is, in fact, objectionable to the bright20

yellow brick that is being recommended for the facade21

of this -- that's a hypothetical. That's not in the22

record. It may not be appropriate for there to be23

lengthy discussion of that presented to, but rather24

the very specific issues of the variances requested25
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and the case that needs to be presented. So I would,1

in fact, avail yourselves in questioning the2

Applicant, although you'll have larger issues to deal3

with, clearly, we understand that. But also be very4

focused and specific in questioning the Applicant and5

their presentation on the zoning issues. That will6

help its magnitude of your report for our own7

deliberation.8

MS. JAMES: Thank you, Mr. Chairman.9

CHAIRPERSON GRIFFIS: Sure. Anything10

else? Ms. Renshaw.11

VICE CHAIRPERSON RENSHAW: Just to12

inquire, if the ANC has the copy of the regulations13

that deal with variances and special exceptions, do14

you have that language?15

MS. JAMES: Madam Vice Chair, no, we do16

not.17

VICE CHAIRPERSON RENSHAW: I would18

recommend that you go into the office and ask for a19

copy.20

MS. JAMES: Okay.21

VICE CHAIRPERSON RENSHAW: So that when22

you have your ANC special community meeting, the23

community is aware of exactly what those regulations24

say.25
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MS. JAMES: Thank you, Madam Vice Chair.1

CHAIRPERSON GRIFFIS: That's an excellent2

point and they have it readily available, so if you3

just go around the corner, grab it and go.4

MS. JAMES: Thank you.5

CHAIRPERSON GRIFFIS: Is there any6

objection to granting a continuance on this case from7

any Board Members? Very well, we'll take that as a8

consensus. Let us see what the schedule will allow9

us. We clearly have to be after the week of the 6th.10

What day is that, the 6th of February?11

MS. JAMES: It's a Thursday.12

CHAIRPERSON GRIFFIS: Thursday, okay. Let13

me turn to staff and see what they know of our14

schedule.15

MS. BAILEY: Mr. Chairman, the schedule is16

showing that on February 11th, a morning case, the17

first case of the morning at 9:30 was withdrawn, so18

would that be a good place -- I'm not quite sure how19

quickly the Applicant needs to move with this project.20

I'm assuming as soon as possible.21

MR. SPRIGGS: I'm sure that the city would22

like to move with the project as soon as possible,23

yes.24

MS. BAILEY: Would February 11th be25
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sufficient time for the ANC to get a report to us1

after your 6th meeting? Would that be sufficient?2

MS. JAMES: I believe so.3

MS. BAILEY: So that would be the4

suggestion, Mr. Chairman, at 9:30, the first case in5

the morning February 11th.6

CHAIRPERSON GRIFFIS: Well, let's be7

clear. That means you're coming out of a Thursday8

evening, you need to write that letter that night and9

get it into the Office of Zoning, otherwise you're10

delivering it the day of in which case -- am I looking11

at that correctly?12

MS. BAILEY: February 11th and the ANC13

meeting is the 6th?14

MS. JAMES: Yes ma'am.15

MS. BAILEY: That's a couple of days, Mr.16

Chairman.17

CHAIRPERSON GRIFFIS: Right.18

MS. BAILEY: You can waive the record to19

have that. Normally, we would like to have it 7 days20

in advance.21

CHAIRPERSON GRIFFIS: Right. I just want22

to note the reality of that, having it written and23

actually in by Tuesday morning.24

MS. JAMES: Well, sir, that would be quite25
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difficult.1

CHAIRPERSON GRIFFIS: That's what I2

thought.3

VICE CHAIRPERSON RENSHAW: Is there any4

time on the 18th, in the morning?5

MS. BAILEY: I don't see anything6

withdrawn, Ms. Renshaw. The afternoon case is an7

appeal. We could add it to the 18th if that's at the8

Board's discretion.9

MS. BAILEY: We're looking into March, if10

we go by the schedule, what's available, we're into11

March, March 25th.12

CHAIRPERSON GRIFFIS: Ms. Bailey, let's13

look at the 18th, afternoon, if this is the first14

case.15

MS. BAILEY: Prior to the appeal, Mr.16

Chairman?17

CHAIRPERSON GRIFFIS: Yes, I think we18

could use a little warm up before we get into the19

appeal.20

(Laughter.)21

MS. BAILEY: So be it, February 18, 2003,22

first case in the afternoon.23

CHAIRPERSON GRIFFIS: Mr. Spriggs, are you24

available on the 18th?25
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MR. SPRIGGS: I will be.1

CHAIRPERSON GRIFFIS: Is the ANC available2

on the 18th?3

MS. JAMES: I will be.4

CHAIRPERSON GRIFFIS: Fabulous.5

MR. SPRIGGS: That's at 1 o'clock.6

CHAIRPERSON GRIFFIS: One-ish.7

MR. SPRIGGS: Okay.8

(Laughter.)9

CHAIRPERSON GRIFFIS: Anything else we10

need to do on that?11

(No response.)12

Very well, thank you very much for your13

consideration. We look forward to hearing great14

things coming out of this area.15

VICE CHAIRPERSON RENSHAW: Now as far as16

DMV and DDOT is that a requirement of the Office of17

Zoning to contact them?18

CHAIRPERSON GRIFFIS: I'm sorry, in terms19

of DMV?20

VICE CHAIRPERSON RENSHAW: DMV and DDOT,21

or is that through the Office of Planning?22

CHAIRPERSON GRIFFIS: I think that we can23

give direction to the Office of Planning and Office of24

Planning is appropriate to coordinate all of that. I25
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see that we have the planning member here, do we not?1

VICE CHAIRPERSON RENSHAW: Is Mr. Jackson2

on this case?3

CHAIRPERSON GRIFFIS: Mr. Jackson, is this4

-- are you the Office of Planning representative on5

this case, 16967? Okay, well, there it is. I think6

we'll get it --7

MR. SPRIGGS: If I may, sir --8

CHAIRPERSON GRIFFIS: Yes sir.9

MR. SPRIGGS: The project has been10

submitted to the Office of Planning. I have been in11

contact with them.12

CHAIRPERSON GRIFFIS: Indeed. In fact, we13

have --14

MR. SPRIGGS: Anita Way is the lady who15

has reviewed it, I believe.16

CHAIRPERSON GRIFFIS: Right. We have the17

report. It was received. Ms. Renshaw is just18

bringing up the fact should we have Department of19

Motor Vehicles also address this and so what we'll do20

is just give the direction to the Office of Planning21

that they can contact DMV and if DMV avails22

themselves, we'll accept that as an Agency report into23

the case. Of course, that will go to you and also the24

ANC.25
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Enough said on this?1

MS. JAMES: Thank you, Members of the2

Board.3

CHAIRPERSON GRIFFIS: Thank you very much.4

We'll see you on the 18th of February.5

Let's call the first case then.6

MS. BAILEY: Application No. 16969 of U.S.7

Property Development Corporation, pursuant to 11 DCMR8

3104.1, for a special exception from subsection 774.19

from the rear yard requirements to allow a mixed-use10

-- this is a residential and retail development in the11

Arts/C-3-A District at premises 1522-1526 14th Street,12

N.W., Squire 209, Lot 98.13

Please stand to take the oath, all those14

wishing to testify today. Please raise your right15

hand.16

(Witnesses sworn.)17

Thank you. Mr. Chairman, Members of the18

Board, the Applicant initially filed a motion to19

reopen a previous case that was heard on this20

Application No. 16907. It was determined that the21

request exceeded the threshold for modification of22

approved plans and therefore this project was given a23

new case number and was refiled as a separate case,24

Mr. Chairman.25
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1

CHAIRPERSON GRIFFIS: Indeed, I thought2

you all looked familiar.3

(Laughter.)4

Okay, let's get to this very quickly. The5

Board has heard this previously. I don't want to hear6

any testimony on the site or the history or what's7

happening, I think, unless Board Members need that. I8

think we're very clear and remember this as frankly a9

very dynamic and exciting project on 14th Street and10

New York overlay. There was a great conversation and11

deliberation on that.12

You're here for a special exception13

because the rear yard -- I would like, first of all,14

to see whether you want to stand on the record and15

take questions from the Board and specifically what16

we're going to ask is do you have a section that can17

show us and walk us through definitively of what's18

going on here because I can say personally that it's19

not clear.20

I think you have -- let me be specific.21

It is clear the rear yard requirements, although I22

have some concern in terms of the commercial zone that23

you're in, why below 20 feet that you're actually24

looking at a special exception, so that's what you're25
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going to walk us through. Is that amenable?1

MR. NETTLER: Yes, it is. Let me explain2

one thing which may be reasonable as to why it's3

unclear. If you exchanged in our prehearing statement4

section 774.7 for 774.9 --5

CHAIRPERSON GRIFFIS: Yes. I went to6

774.9.7

MR. NETTLER: It's not 774.9 because this8

is in a C-3-A zone. It's 774.7A which would apply9

here. And this abuts an alley, the rear yard is on an10

alley.11

CHAIRPERSON GRIFFIS: Right.12

MR. NETTLER: We are going to stay on the13

record. Let me be very brief --14

CHAIRPERSON GRIFFIS: Yes, that's fine.15

MR. NETTLER: When we presented this16

before, we thought that the roof of the garage was17

going to be four feet or below either four feet above18

grade or below that and therefore we would have the19

entire, we wouldn't need any relief from any rear yard20

issue. It turned out it's 1.2 feet above that 4 feet21

level and we could not reduce the roof of the garage,22

so the rear yard requirement, when we were finalizing23

the construction documents, we needed relief in the24

rear yard requirements. There actually is more than25
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-- almost 30 feet of rear yard if you were to count1

above the garage and the decks that each of these2

apartments have.3

CHAIRPERSON GRIFFIS: That's what I4

understand.5

MR. NETTLER: You wouldn't need to have6

that -- any relief, but for that 1.2 feet of the roof7

of the garage that makes it above 4 feet and if, as I8

said, under the zoning regulations, if it was 4 feet9

or below, you wouldn't count it toward -- it would be10

part of your rear yard. It wouldn't be counted above11

the rear yard.12

CHAIRPERSON GRIFFIS: The above 4 feet is13

coming from 2503, is that correct?14

MR. NETTLER: That's correct.15

CHAIRPERSON GRIFFIS: Because 774.7A of16

which you just directed us to states "for the portion17

of the structure below a horizontal plane, 20 feet18

above the mean finish grade."19

MR. NETTLER: Right.20

CHAIRPERSON GRIFFIS: Where are you above21

the mean finish grade?22

MR. NETTLER: We are 5.2 feet above the23

mean finish grade.24

CHAIRPERSON GRIFFIS: That's what I don't25
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understand is why are we going to 25 -- I'm sure1

you're right, otherwise why would you be here? But2

why are we going to 2503.2 if 774.7A allows the3

measurement of the rear yard above 20 feet?4

MR. NETTLER: No, it's -- for that portion5

of the structure below above the mean finish grade,6

it's from the center of the alley to the rear wall of7

the portion, as distinguished from the portion that8

would be above it.9

CHAIRPERSON GRIFFIS: Oh, I see, so you10

measure it from the center line of the alley.11

MR. NETTLER: Right.12

CHAIRPERSON GRIFFIS: You're still not --13

MR. NETTLER: That's right. Because of14

that 1.2 feet.15

CHAIRPERSON GRIFFIS: Now, I'm always the16

last on the Board to get up to speed, but I'm here17

now. Okay. Let's move on then.18

Do we have a graphic that shows us exactly19

that?20

MR. NETTLER: We do.21

CHAIRPERSON GRIFFIS: And I noted also in22

your submission in the balance submission that the23

sections, pertinent sections were not in that binder.24

They were submitted originally, so I had copies of25
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them, but just for the note on the record.1

MR. NETTLER: Right, because the original2

sections, as I said, you couldn't tell, well,3

actually, on the final drawings you couldn't tell that4

you were going to exceed the 4 feet until you saw5

those final --6

CHAIRPERSON GRIFFIS: Right. My7

difficulty in reading the submission though I should8

have had sections with that and they were separately9

in the folder.10

MR. NETTLER: And while that's being said,11

I'll explain that because were focusing on the fact12

that since we already knew that we had that 1.2 feet13

above, it wasn't so much a question of the section as14

much as it was the horizontal aspect of the building15

to us from a site plan perspective as opposed to the16

horizontal.17

CHAIRPERSON GRIFFIS: I see, but even the18

site plan, it didn't -- it pointed out the area which19

we were here for, but didn't point out the specifics20

of it and the dimensions of it.21

And my understanding in looking at it is22

the height actually varies also.23

MR. NETTLER: Right, that's correct.24

CHAIRPERSON GRIFFIS: What's that on the25
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back of that? No, I'm just kidding. Just keep it.1

MR. FAIRBROTHER: I'm Mark Fairbrother.2

I'm with RTKL Associates.3

CHAIRPERSON GRIFFIS: Good. And I think4

you can pick that up, if you want.5

MR. FAIRBROTHER: I'll try not to trip6

over myself. That would be embarrassing.7

Just by way of orientation, here's that8

area we're referring to, where the rear yard is.9

CHAIRPERSON GRIFFIS: Right.10

MR. FAIRBROTHER: And that is the edge of11

the actual face of the building that essentially goes12

vertical, so the platform that is intruding that foot13

2 into this 4 foot requirement is right here.14

Okay? And then additionally to that --15

CHAIRPERSON GRIFFIS: And that's a 10 foot16

alley?17

MR. FAIRBROTHER: Yes, it is a 10 foot18

alley.19

CHAIRPERSON GRIFFIS: Which gives you --20

as stated, the 5 foot. Okay.21

MR. FAIRBROTHER: They did a very good job22

of packing this. There we go.23

(Pause.)24

You can see here, if you recall from the25
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project, we're putting all the parking in a 90 by 1081

vacant lot besides two contributing store structures.2

So essentially it's going down three and a half3

levels and we're using a park ramp so we don't have a4

speed ramp coming in because we don't want to go --5

after 20 feet, the further you go down the water6

pressure gets to be pretty extreme on the foundations7

in terms of uplift.8

CHAIRPERSON GRIFFIS: Right.9

MR. FAIRBROTHER: So in order to meet the10

head height requirements for the van, handicap van11

clearance, etcetera, it kind of sets this platform12

where it is and it essentially ends up being 1.3 above13

that 4 foot plane.14

CHAIRPERSON GRIFFIS: Consistently, or15

does that vary?16

MR. FAIRBROTHER: It varies, I think it17

varies to 2.8 because the alley slopes.18

CHAIRPERSON GRIFFIS: So at the highest19

point, the maximum?20

MR. FAIRBROTHER: 2.7 feet.21

CHAIRPERSON GRIFFIS: So to the walking22

surface of the terrace plus the parapet?23

MR. FAIRBROTHER: Right. Actually to this24

walking surface right here.25
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CHAIRPERSON GRIFFIS: So as the neighbors1

look out the rear of their building, what's the2

maximum height that that structure will have?3

MR. FAIRBROTHER: 2.8 feet to the surface4

and then 3.6 inch guard rail, essentially.5

CHAIRPERSON GRIFFIS: But you've got to do6

the math. What's the total?7

MR. FAIRBROTHER: That is 6 feet 2.8

CHAIRPERSON GRIFFIS: So we're looking at9

anywhere from 6 feet below. And it maximizes as it10

goes toward 14th Street or away?11

MR. FAIRBROTHER: Away, away.12

CHAIRPERSON GRIFFIS: So it's actually13

down and in the middle of the block?14

MR. FAIRBROTHER: Right. I think as it15

reads in the ordinance the handrail is not considered16

part of this discussion.17

CHAIRPERSON GRIFFIS: Right. In terms of18

the height.19

MR. FAIRBROTHER: In terms of the height,20

right.21

CHAIRPERSON GRIFFIS: It is a solid22

handrail?23

MR. FAIRBROTHER: Yes, it is.24

CHAIRPERSON GRIFFIS: Okay. So the 6 feet25
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takes that into account or does not?1

MR. FAIRBROTHER: Takes the handrail into2

account.3

CHAIRPERSON GRIFFIS: Oh, it does?4

MR. FAIRBROTHER: Yes, the additional 3.65

that's here.6

CHAIRPERSON GRIFFIS: Oh, I see, you're7

calling that --8

MR. FAIRBROTHER: That's above the 4 foot9

plane.10

CHAIRPERSON GRIFFIS: Gotcha.11

MR. FAIRBROTHER: Right, in terms of just12

relative to the 4 foot plane it's 2.8 inches maximal.13

CHAIRPERSON GRIFFIS: Okay. Questions14

from the Board?15

I told you I'm always the last to come up16

to speed on it.17

Anything else additional that you need to18

say, state?19

MR. FAIRBROTHER: No, I think the record20

shows it's supported by the ANC and the Office of21

Planning is here with its report as well.22

CHAIRPERSON GRIFFIS: Okay, let's zip23

through this. Let's go to the Office of Planning.24

Mr. Jackson, good morning.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

29

MR. JACKSON: Good morning, Mr. Chairman,1

Members of the Board, just briefly I'll go through my2

report.3

CHAIRPERSON GRIFFIS: You can stand on the4

record, if you'd like.5

MR. JACKSON: I just want to make a couple6

of --7

CHAIRPERSON GRIFFIS: I would like you to8

highlight things.9

MR. JACKSON: All right, if you go to --10

Exhibit 3 identifies an area that's in question as11

identified on the board here.12

CHAIRPERSON GRIFFIS: Yes.13

MR. JACKSON: But according to the14

information that I was provided, I believe that15

there's also going to be a 7 foot screening wall on16

the back, so if you add the 7 feet to the 3.5 feet,17

then you have 10.5 feet at the highest point which18

will be for the screening wall. And that only occurs19

in one location along that perimeter. Is that20

correct?21

MR. FAIRBROTHER: Yes, I'm sorry. I have22

another drawing that actually shows that.23

(Pause.)24

Actually, I have a picture of this, I25
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believe, too. There is an existing telephone pole1

that sort of does a kind of spider web of wires that2

sort of radiate from it at the top of it, so we're3

actually bumping that wall out in that location, kind4

of screen those wires from the residents.5

CHAIRPERSON GRIFFIS: Is it directly6

adjacent or is it across the alley?7

MR. FAIRBROTHER: It's directly against8

the face of the building.9

CHAIRPERSON GRIFFIS: I see.10

MR. FAIRBROTHER: The face of this wall.11

CHAIRPERSON GRIFFIS: I see.12

MR. FAIRBROTHER: I have a number of13

pictures of what's in that alley.14

CHAIRPERSON GRIFFIS: Before you move on15

that, just to orient, can you point to 14th Street on16

that elevation?17

MR. FAIRBROTHER: 14th Street would be18

this way.19

CHAIRPERSON GRIFFIS: Excellent.20

MR. FAIRBROTHER: West would be the other21

way, yes.22

MR. JACKSON: To conclude my statement,23

still with regard to this request, we find that it's24

consistent with the conditions of 774.2 and therefore25
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it's eligible for granting the special exception under1

those conditions as was the case with the original2

application, it's consistent with the comprehensive3

plan and my understanding is that the ANC is aware of4

this and approved this proposal.5

We also received comments from the6

reviewing agencies, from the Police Department and I7

believe this morning we had -- we distributed a copy8

of the response from the Fire Department which also9

did not raise any concerns about the proposal.10

CHAIRPERSON GRIFFIS: Is the Applicant in11

possession of this?12

MR. FAIRBROTHER: Is it part of the --13

no, I don't have a copy of that.14

Thank you.15

MR. JACKSON: Based on that, Mr. Chairman,16

the Office of Planning recommended approval.17

CHAIRPERSON GRIFFIS: Good, thank you very18

much, Mr. Jackson.19

Are there questions from the Board of the20

Office of Planning?21

(No response.)22

Questions of the Applicant?23

(No response.)24

Mr. Jackson, your report is, as usual,25
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very informative. In fact, I looked at your section1

in order to really get acclimated with this, but there2

was also and I'm glad you pointed out the fact of the3

differing -- because we had probably six to eight4

different heights being discussed and so just to get5

that clear.6

That being said, let's move on. We do7

have the Police Report, ANC-2F.8

Ms. Renshaw, do you have that?9

VICE CHAIRPERSON RENSHAW: I will in a10

minute.11

CHAIRPERSON GRIFFIS: Is there an ANC12

report on this?13

VICE CHAIRPERSON RENSHAW: We have a --14

let's see, it was included --15

CHAIRPERSON GRIFFIS: In their December 416

meeting.17

(Pause.)18

MS. BAILEY: Mr. Chairman, I don't think19

we saw an ANC -- but the Office of Planning, if I'm20

not mistaken, their report indicates that the ANC21

unanimously recommended approval on December 4th --22

VICE CHAIRPERSON RENSHAW: But did not23

submit anything for the record?24

MS. BAILEY: No ma'am.25
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CHAIRPERSON GRIFFIS: I don't have a1

record that we have a submission of a physical letter,2

but --3

MR. NETTLER: We were sent a copy of it.4

I can provide a copy to you as well.5

CHAIRPERSON GRIFFIS: That's fine. We'll6

put it in the record as it is, as Ms. Bailey has7

exactly stated and correctly stated that Office of8

Planning did make reference to that.9

And then we referenced all the other10

submissions of the government agencies at this time,11

am I correct? Anything we're lacking? No. Okay.12

Is anyone here attendant to application13

16969 of the U.S. Properties Development Corporation14

to give testimony today? Testimony in support or in15

opposition to the special exception? If you are here16

to give testimony, you can stand and indicate that.17

No one is standing. I think we can move18

on and go to the Applicant for closing remarks they19

might have.20

MR. NETTLER: It's unfortunate that we're21

here, although we always like to be before you --22

CHAIRPERSON GRIFFIS: You're so kind.23

MR. NETTLER: We would request your24

approval and we would request a bench decision as25
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well. We are simply awaiting your approval before a1

shovel gets into the ground and I think almost all the2

units have actually been sold already, so people would3

like to move down to that spot as well.4

CHAIRPERSON GRIFFIS: Well, I don't know.5

(Laughter.)6

CHAIRPERSON GRIFFIS: Okay, any other7

final questions, information needed by the Board? I'm8

fully prepared to move ahead with it today and I would9

move approval of Application 16969 of U.S. Property10

Development Corporation for the special exception from11

subsection 774 -- from the rear yard requirements to12

allow the mixed use. This is at the premises of13

1522-1526 14th Street, N.W.14

I'd ask for a second.15

VICE CHAIRPERSON RENSHAW: Second.16

CHAIRPERSON GRIFFIS: Thank you very much,17

Ms. Renshaw. I think the record clearly and18

adequately reflects the strong case presented for a19

special exception and that is clearly this is in20

harmony with the general purpose and intent of the21

zone plan and maps and I don't believe that this would22

in any way adversely affect the use of neighboring23

adjacent properties.24

We do have submission letters of support25
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or submission letter, I should say. We did not1

articulate on the oral record and I would just make2

note of it that Mr. Ripptoe submitted a supportive3

letter and that is Exhibit 26.4

May I heard discussion on the motion?5

(No response.)6

Very well, I'd ask all in favor signify by7

saying aye.8

(Ayes.)9

Opposed?10

(No response.)11

And we can record the vote, please, Ms.12

Bailey?13

MS. BAILEY: The vote is recorded as 4-0-114

to approve the application. Motion made by Mr.15

Griffis, seconded by Ms. Renshaw, Mr. Zaidain and Mr.16

Hannaham are in support; Mr. Etherly is not present17

today. Makes that a summary order, Mr. Chairman?18

CHAIRPERSON GRIFFIS: I don't see any19

reason why we couldn't do a summary order, unless the20

Board feels differently, yes.21

MR. NETTLER: Thank you very much.22

CHAIRPERSON GRIFFIS: Good, thank you all23

and good luck.24

Let's move on then to the next case.25
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MS. BAILEY: Application No. 16968 of1

Walker Memorial Baptist Church, pursuant to 11 DCMR2

3103.2, for a variance from the lot occupancy3

requirements under section 403, and a variance from4

the rear yard requirements under section 404, to5

construct a two story addition to an existing church6

in the R-5-B District at premises 2020 13th Street,7

N.W., Square 236, Lots 48 and 62, per subdivision.8

All those persons who plan to testify,9

please stand to take the oath.10

(Witnesses sworn.)11

CHAIRPERSON GRIFFIS: Good morning,12

gentlemen. I just need you to turn on your13

microphone. Actually, before everyone turns on all of14

them, I'm going to have just one on at a time and you15

turn it on by touching the base in front. There's a16

small button there. And you'll see there's a red --17

now the difficulty will be if all four are on, you're18

going to get feedback in which case I'm going to ask19

that as you speak you just turn the microphone on and20

if you're not speaking, you can turn it off.21

Let us -- I think we can jump directly22

into this and I would just have you introduce23

yourselves and those folks that are with you and then24

you can move on in presenting your case.25
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MR. GREEN: Yes, my name is Reginald1

Green. I've served for the past 36 years as the2

Pastor of the Walker Memorial Baptist Church which has3

this request before the Board of Zoning Adjustment.4

To my left is a member of our official board, Deacon5

Hal Brookings who also is an architect. To my far6

right is Mr. Leon Simms who is the chairperson of our7

Trustee Board. Mr. Isham Baker is our architect who8

has been hired to move this project forward. There9

are other members who are not here at this table, but10

are here in the audience.11

Let me express on behalf of Walker12

Memorial Baptist Church family number one, the13

appreciation for the Board of Zoning Adjustment moving14

expeditiously to hear our request before you today.15

The importance of this will be stated by16

our architect, but I thought it important that I17

mention a couple of some things with some brevity.18

One, the church is 112 years old come this year.19

We've had full support of the community through the20

years and officially a written communication we know21

from the ANC 1B which is the area in which the church22

is located, supporting and endorsing our request.23

There has been no objection that we know of to the24

request being made. So we're very pleased to be here25
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today and we're prepared now with that statement to1

have our architect speak to the Board.2

CHAIRPERSON GRIFFIS: Good, thank you very3

much.4

MR. BAKER: Good morning, Mr. Griffis and5

Members of the Board. My name is Isham Baker. I6

reside at 5061 MacArthur Boulevard, N.W., Washington,7

D.C. and I'm president of Baker & Coopers, P.C.8

My office address if 4000 Albemarle9

Street, N.W., Washington, D.C.10

Walker Memorial Baptist Church has11

effectively served the Washington, D.C. community12

since 1890 and wishes to continue to do so. The13

success of the city in attracting new residents and14

businesses to the Cardozo-Shaw neighborhood and the15

peculiar configuration of the adjacent properties on16

which the church wants to build, places Walker17

Memorial in a precarious position. At best, the18

circumstances limit Walker Memorial's growth and at19

worse, the situation threatens the church's long-term20

existence.21

For these reasons we appeal to you for22

relief from this predicament. Walker Memorial Baptist23

Church is located at 2020 13th Street, N.W. on Square24

236, Lot 62. The church also owns lot 48, a vacant25
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lot north of the church. The alley between lot 62 and1

48 was recently closed and that property is now owned2

by Walker Memorial.3

These properties are shown on our Exhibit4

1 of the Application, if you have that.5

Townhouses exist to the north and south of6

the church and a public playground exists to the7

northwest.8

A large retail apartment complex is under9

construction to the southwest, along U Street.10

Groups that use the church include the11

physical challenge. This applies to aged persons as12

well as to younger persons suffering from a leg13

injury.14

The level of the sanctuary is 4.4 inches15

above the level of the sidewalk and the transporting16

of caskets from the sidewalk to the sanctuary is17

another important concern of the congregation.18

Walker Memorial recognizes both of these19

problems as critical to its mission and wishes to20

resolve these issues by adding an elevator to the21

complex as soon as practical.22

In examining the present zoning ordinance,23

no acceptable way to add an elevator was found. The24

only viable option seems to be for Walker Memorial to25
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request a variance and to construct an elevator1

addition on Lot 48 and the recently acquired alley.2

Because of the limited size of this site,3

the width of the addition has to be very shallow.4

Walker Memorial proposes that this addition contain a5

lobby wide enough to permit one to bring a casket6

inside, out of the elements, and wide enough to7

accommodate an elevator shaft and an elevator lobby on8

the sanctuary level.9

Other aspects of the addition, classrooms10

and offices will be limited by this shallow width.11

Exhibit 2 shows the proposed floor plans. Although12

this is not a large addition, the west wall of the13

full structure will be less than the required 15 feet14

from the rear property line.15

Also, the current structure was built16

prior to the adoption of the zoning -- present zoning17

ordinance and exceeds the allowable lot occupancy of18

60 percent. The existing church covers 86 percent of19

the lot and the addition will reduce the lot coverage20

by only 1 percent. We therefore request a variance to21

the rear yard and the lot coverage provisions of the22

zoning ordinance and present the following23

justifications.24

The physical characteristics of the25
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property will make it difficult for the owner to use1

the property in compliance with the zoning regulations2

and these factors create a financial hardship for the3

owner in using the property consistent with the zoning4

regulations.5

No viable option exists for building the6

property within the requirements of the zoning7

ordinance. The only available property before the8

project is exceptionally shallow. Lot 48 and the9

adjacent alley are 40 feet deep. Square 236 contains10

approximately 54 lots and 50 of these are deeper than11

40 feet. In fact, almost all of the lots in the12

square at least 100 feet deep. The depth of Lot 6213

and the adjacent alley make it difficult to14

accommodate even a modest size institutional building15

on the property in accordance with the zoning16

regulations.17

Other options for the addition were18

investigated and none proved to be acceptable. One19

option was to purchase additional property adjacent to20

the church. This is not feasible for several reasons.21

There is no vacant property and the occupied land22

nearby is used either for residences, public parks or23

businesses.24

The parkland and the commercial property25
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are not available. Purchase of the residences would1

be at extremely high cost and would also contribute to2

depletion of the housing stock in the area.3

The purchase of additional property in the4

area would also place an undue financial hardship on5

the church.6

The second option for the addition was to7

tear down a portion of the front facade of the church8

and build a ramp along 13th Street. To do this would9

be extremely costly, placing an undue financial10

hardship on the church. Destruction of the facade11

would also destroy the appearance of Walker Memorial,12

would alter interior circulation of the facility and13

would eliminate the chapel.14

This would deny Walker Memorial a major15

asset of any church, the meditation chapel, where one16

can find respite from the frantic pace of modern life.17

Granting of this application will not be a18

substantial detriment to the public good. Walker19

Memorial Baptist has occupied this site for many20

decades. Although the facilities of the church will21

increase with the addition, this will not mean a22

growth in the amount of traffic, noise or lighting. A23

measurable increase in the number of persons who drive24

to the facility will not be triggered by BZA's25
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acceptance of this application.1

Construction of the facility to make the2

church acceptable to the physical challenge will help3

Walker Memorial retain its present membership.4

Approval of this application will enable the church to5

serve its congregation and the community better.6

Granting of this application will not be7

inconsistent with the general intent and purpose of8

the zoning regulations. Walker Memorial Baptist9

Church is in an R-F-5-B district where churches are10

permitted and its location is consistent with the11

comprehensive plan.12

The church was constructed prior to13

enactment of the present zoning restrictions and its14

lot occupancy exceeds the limit of 60 percent. The15

existing church has a lot occupancy of 86 percent.16

The addition, however, will reduce the lot occupancy17

to 85 percent. The further reduction in the percent18

of lot occupancy is not possible without the19

acquisition of additional land. Such acquisition20

would decrease the housing stock in the area and would21

incur -- and probably incur the wrath of the22

neighbors.23

We strongly urge you to approve this24

application for a variance. Denial of this25
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application would eliminate the church's only1

desirable option. The other alternative would be for2

Walker Memorial to acquire additional land, further3

depleting the housing stock, destroy the front facade4

of the present building or to move out of the5

locality. This would mean leaving a community which6

it has served for over a century, a neighborhood it7

loves and one by which it is loved.8

Mr. Chairman, that completes our9

presentation.10

CHAIRPERSON GRIFFIS: Thank you very much.11

A couple of quick questions. First of all, you12

stated several times that the church, the existing13

church was built prior to the existing zoning14

regulations. However, there's a statement in your15

previous submission that indicates that the structure16

was built in 1981, I believe?17

MR. BAKER: That's correct. I believe18

that was the variance given for that, as I recall, at19

the time.20

CHAIRPERSON GRIFFIS: I see. But you're21

referring to what was previously -- I guess I'm not22

understanding your reference in that the church was23

constructed prior to the enactment of the present24

zoning restrictions.25
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MR. BAKER: I think that's not correct,1

Mr. Chairman. As my memory serves me, talking with2

Mr. Magee who was the architect for that, I think he3

had to get a variance. I think there's a variance on4

the record for that.5

CHAIRPERSON GRIFFIS: Mr. Ronny Magee was6

the architect?7

MR. BAKER: Willie Magee.8

CHAIRPERSON GRIFFIS: Okay. Indeed. It's9

good to see so many architects in the District of10

Columbia.11

So clearly the Walker Memorial Baptist12

Church was constructed, as we're looking at it now in13

--14

MR. BAKER: In 1981.15

CHAIRPERSON GRIFFIS: And there was a16

variance attendant to that in order to do that. Okay.17

Then additionally, when we look at Lot 48,18

now first of all, I think it's fairly convincing the19

case of expansion is needed in order to first of all20

make it accessible to those that are physically21

challenged in terms of getting up the stairs and22

putting an elevator in. We've seen numerous cases of23

that and numerous cases attendant to churches doing24

that. Also, of course, the functioning and what's25
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needed in terms of the caskets and such, that's1

pertinent.2

Some of the issue that I have a little3

problem is what you said in making that very strong4

case and you said and while we're at it, we'd like to5

add a classroom and a couple of offices. So what I'd6

like to do is just briefly walk through Lot 48, tell7

me what it is in terms of with the addition. If you8

look at it separately from the entire building, what9

the lot occupancy would be just for the addition that10

would accommodate an elevator and the entrance into11

that. Then what does it do with the total addition?12

Does that make sense? Am I clear?13

MR. BAKER: It wouldn't change very much14

because the maximum is 60 percent. We are quite a15

distance from there. It wouldn't change very much.16

It would reduce it slightly.17

CHAIRPERSON GRIFFIS: But Lot 48 is18

approximately what? It's 1,000 square feet?19

MR. BAKER: Lot 48 is 18.6 by 40. It's a20

very small lot and the alley is 10 feet wide. So21

we're not talking about much area there.22

(Pause.)23

If you -- I would say -- you'd have 1824

foot 6 by 31 feet that you would lose, 279 feet that25
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you would take away from that, if we go to the square1

footage.2

(Pause.)3

Two hundred seventy-six. Hm. You'd have4

8,669 square feet. Let's see if I can -- we don't5

have the building.6

CHAIRPERSON GRIFFIS: While he's working7

on those calculations, Mr. Green, I would ask you,8

perhaps you can answer this, have the lots been9

combined? Has Lot 48 and the public alley and Lot 6210

been combined together?11

MR. GREEN: I don't think they have.12

CHAIRPERSON GRIFFIS: So they're still13

separate lots?14

MR. GREEN: I think that's correct, isn't15

that right?16

MR. BAKER: Yes, separate lots.17

CHAIRPERSON GRIFFIS: Are you anticipating18

that they would be combined at some point?19

MR. BAKER: Absolutely.20

CHAIRPERSON GRIFFIS: Mr. Monroe, are21

there legal implications for us hearing this before22

the lots are combined?23

MS. MONROE: I don't think so, but I'm not24

100 percent certain to be truthful.25
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CHAIRPERSON GRIFFIS: Well, my indication1

and inclination would be that we'd need to look at Lot2

48 independent and its lot occupancy and not take into3

account the adjacent building, otherwise we actually4

have a variance that's going to two separate lots.5

MS. MONROE: Because the alley in the6

center is not yet combined with Lot 48, is what you're7

saying?8

CHAIRPERSON GRIFFIS: I'm talking about 629

which is the existing structure.10

MS. MONROE: Right. And then there's an11

alley in the center and --12

CHAIRPERSON GRIFFIS: I'm not sure where13

the ownership of that -- the alley is -- how is that14

combined? Is it combined in either lot?15

MR. GREEN: We now have ownership.16

CHAIRPERSON GRIFFIS: I understand17

ownership, but do you own it as a separate parcel18

then, a separate lot?19

MR. GREEN: Let me ask the architect.20

CHAIRPERSON GRIFFIS: Okay.21

MR. BAKER: Both properties are owned by22

the church. It's our understanding, and we're in the23

process of combining the lots now, that is attempts24

have already started, but it's our understanding that25
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the combining of lot does not affect this hearing, we1

were informed of that.2

CHAIRPERSON GRIFFIS: Okay.3

MS. BAILEY: Mr. Chairman, the application4

was advertized per subdivision, so it was advertised5

as if there was something pending concerning the6

combining of these lots.7

CHAIRPERSON GRIFFIS: Okay.8

(Pause.)9

MR. GREEN: It would appear, Mr. Chairman,10

that the lot occupancy would still be above 80 percent11

if we made the modification. It wouldn't change very12

much at all.13

CHAIRPERSON GRIFFIS: You mean just having14

the vestibule and the elevator?15

MR. GREEN: Yes. You have to have a16

vestibule, the elevator shaft and a corridor in back17

of it. And also --18

CHAIRPERSON GRIFFIS: The stairs that are19

showing, are those fire rated egress stairs?20

MR. GREEN: Let me refer to the ground21

floor plan. We're showing a lobby, an elevator lobby22

that enables one to bring in the casket.23

CHAIRPERSON GRIFFIS: Correct.24

MR. GREEN: And then there's an elevator25
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shaft. And then there is a corridor behind that. And1

there is a very small corridor that enables the family2

in a funeral to go see, walk up the stairs as the3

casket goes, so the family is together. So the only4

thing that you would lose would be those two5

classrooms to the right. What I'm saying is if you6

delete that square footage from the overall complex,7

you still have a lot occupancy of over 80 percent.8

CHAIRPERSON GRIFFIS: If you take away 4369

square feet of lot occupancy, you still have over 8010

percent?11

MR. GREEN: Two hundred seventy-six; 18.512

times 31 feet.13

CHAIRPERSON GRIFFIS: So your indication14

on the ground floor, the CR which I'm taking as15

Classroom, those are the pieces that you're saying if16

you take them away, those are both indicated 218 feet17

apiece?18

MR. GREEN: Yes.19

CHAIRPERSON GRIFFIS: All right. So20

that's --21

MR. GREEN: Four hundred square feet. I22

don't have the square footage for the whole complex.23

I have to go at it sort of a --24

CHAIRPERSON GRIFFIS: Right, no, I25
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understand.1

MR. GREEN: If you look at the entire --2

you're only seeing a small portion of the church here,3

the church goes back here. We're showing the portion4

dealing with the elevator and therefore those two5

classrooms don't constitute a very large portion of6

the footprint of the church.7

CHAIRPERSON GRIFFIS: Right. Okay.8

And the elevation is showing the 13th Street9

elevation, that's the final design?10

MR. GREEN: Yes, that shows the addition11

with it. It's down to make it appear that it's part12

of the church, that is, we have taking the addition of13

the church and tried to extend that.14

CHAIRPERSON GRIFFIS: Indeed. Ms. Monroe,15

are you concerned that there is and do you concur with16

the Applicant that there is no parking requirement?17

MS. MONROE: According to the regulations,18

you need one parking spot for every 10 seats in the19

chapel and I'm assuming you're not adding any seats20

here, correct?21

MR. GREEN: That's correct.22

MS. MONROE: So under that regulation, I23

would interpret it to agree with them, that they don't24

need any more parking other than what they have.25
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CHAIRPERSON GRIFFIS: Based on the fact1

that they have an existing condition and they're not2

increasing the existing condition, that would then3

invoke the --4

MS. MONROE: Right, which would invoke --5

can I ask a question of the Applicant?6

CHAIRPERSON GRIFFIS: Yes.7

MS. MONROE: Do you mind? On your earlier8

question about the combined lot, I just want to9

understand. The church is here. There's a 10-foot10

alley which is now closed and belongs to you. And11

then there's another lot which belongs to you. The12

separate lot, is that 48 where the classrooms will be?13

Where the new addition will be put on?14

MR. GREEN: The lot is 48.15

MS. MONROE: Is that the number?16

MR. GREEN: That's the number, yes.17

MS. MONROE: Okay, what is the lot18

occupancy of the addition on that lot?19

CHAIRPERSON GRIFFIS: That's what I was20

asking.21

MS. MONROE: Right, separate from Lot 62.22

Assume the church isn't even there. What would be23

the lot occupancy of the new building to be put on Lot24

48? I think that's the problem here.25
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MR. ZAIDAIN: Just to make sure I'm clear1

on where you're going with this, the reason why that's2

a problem is because the lots have not been combined?3

MS. MONROE: Well, it could --4

CHAIRPERSON GRIFFIS: It's another way to5

address this application. It seems to me my6

calculations show that the lot has a total square7

footage of 1144 square feet, so what we need to know8

is what the building square footage is approximately.9

MS. MONROE: So in other words, Lot 48 has10

a total square footage of 1148 square feet.11

CHAIRPERSON GRIFFIS: No, Lot 48 has a12

total square footage of 744.13

MS. MONROE: Okay.14

CHAIRPERSON GRIFFIS: Plus the alley which15

I would combine --16

MS. MONROE: Let's assume that's one big17

piece now. See --18

CHAIRPERSON GRIFFIS: It gives you an19

extra 400 because that's, I'm assuming, 10 by 40.20

MS. MONROE: So the question is -- you're21

right, I mean the lot occupancy would be going down 122

percent if you take the entire piece, but if you take23

just the new piece, what is the lot occupancy of the24

new building on the new piece is the question.25
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CHAIRPERSON GRIFFIS: right.1

MS. MONROE: And should that be separate2

or do we have to wait to hear this until the lots have3

been combined? And then we can hear it as the total4

of 86 percent or 85 percent.5

MR. BAKER: I get 85 percent -- if you6

take the building as it's proposed and the elevator,7

the portion that's shown on the small site plan we8

have there we have a square footage of 973.5. And9

overall, the overall square footage is 1140. That's10

85 percent.11

MS. MONROE: So in other words, the lot12

occupancy of the new building on the new area, the new13

lot area, the combined 48 and the closed alley would14

also be 85 percent?15

MR. BAKER: It is 85 percent.16

MS. MONROE: Okay.17

MR. BAKER: It is 85 percent. Now he18

asked if we delete the -- for the moment, the19

classrooms, then you get a different number.20

CHAIRPERSON GRIFFIS: Well, we can21

approximate it as you took off -- it's almost half.22

MR. BAKER: Well, it's about -- it's not23

half, it's not half. Too bad we didn't bring the24

architectural drawings. It would have saved a lot of25
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time.1

(Pause.)2

CHAIRPERSON GRIFFIS: What would it mean3

percent lot occupancy if you took away that part?4

MR. BAKER: That would mean the church5

would have to come back to apply again, to add the6

classrooms, if we went that route?7

CHAIRPERSON GRIFFIS: No. I think you're8

here now asking for that.9

MR. BAKER: Yes, right.10

CHAIRPERSON GRIFFIS: I was just trying to11

explore the entire piece of this because as I stated,12

I'm very convinced getting up to that portion and so13

as we add on to that, that's where I was just having14

some difficulty, so I wanted to know whether you had15

done calculations in that manner, one, just for the16

separate lot and two, what was the actual addition17

that we were looking at beyond that of the vestibule18

and the elevator?19

But I think I'm clear on that and I don't20

think we need to spend any more time on it. I think21

we can move on.22

Is there other presentation in the case23

that you would like to pursue? Very well.24

Then let us go to the Office of Planning25
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report. Are you in receipt of the Office of Planning1

report?2

MR. BAKER: Yes, we have it.3

CHAIRPERSON GRIFFIS: Good.4

MR. BAKER: Yes, yes.5

CHAIRPERSON GRIFFIS: It's dated January6

21st. Unless I hear any objection from the Board, I7

think we can waive our rules and accept the report.8

Not knowing any objection, let us look at it. I think9

it's fairly evident in the Office of Planning report,10

they're reiterating, but also substantiating the case11

that's before us and that is first of all the12

uniqueness. The Applicant has stated it, one, in the13

dimension of the lot that's in question. I think we14

could add, too, the entire Lot 62 also is quite unique15

in terms of its size and its shape and its adjacency16

to that strange alley system that is evident as you17

look at the aerial photograph. They also, Office of18

Planning, talks about this uniqueness also giving rise19

to the practical difficulty in accommodating the20

building in its growth and those aspects that are21

required for the continued existence and the program22

of the church.23

Any other highlights noted by the Board in24

the Office of Planning report?25
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Does the Applicant have any questions or1

observations of the Office of Planning because we2

don't have a member which we usually do. They present3

their report and then they avail themselves to cross4

examination and questions.5

MR. BAKER: We've talked with the Office6

of Planning on several occasions. We were at the7

church when they took pictures. The pictures are in8

your report and we discussed it with them, so we're9

quite familiar.10

CHAIRPERSON GRIFFIS: Okay. Anything else11

concerning the Office of Planning report?12

VICE CHAIRPERSON RENSHAW: Mr. Chairman,13

just to state that the Office of Planning said that14

the DDOT had no objection to the closing of the dead15

end alley, providing that no requests for a curb cut16

on 13th Street result from future development. In17

conjunction with the alley closing, Lot 48, owned by18

the church -- my question had to do, is there on 13th19

Street a cutout for church vehicles or hearses?20

MR. BAKER: That alley has been closed for21

many years. There is no curb cut there at all.22

CHAIRPERSON GRIFFIS: I noticed in the23

photographs submitted that you actually have a chain24

link fence that connects the church all the way to the25
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lot, but your actual acquisition of the lot was in1

2002. Was the alley closed and its transfer of2

ownership just went to you or how was that done?3

MR. BAKER: The alley was just closed, but4

it's been a legal alley for many years. It's not been5

an alley used for I don't know how long.6

Reverend Green can speak to that more.7

MR. GREEN: I think inadvertently that was8

done because --9

CHAIRPERSON GRIFFIS: What was10

inadvertently done?11

MR. GREEN: The fence put up.12

CHAIRPERSON GRIFFIS: I see.13

MR. GREEN: That was really to protect the14

integrity of the property. So I guess you could say15

we illegally did it, because the alley was not --16

CHAIRPERSON GRIFFIS: That would be a fair17

statement.18

MR. GREEN: So we did that unbeknownst to19

the fact.20

CHAIRPERSON GRIFFIS: Very well, but two21

things. Ms. Renshaw's question is then vehicles22

coming in and in fact, hearses carrying caskets would23

come down the alley at the rear of the property, is24

that correct?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

59

MR. BAKER: When the project is designed,1

there will be a place for the vehicles to come. The2

vehicles will park on 13th Street.3

CHAIRPERSON GRIFFIS: Okay, so you don't4

anticipate any vehicular required program vehicular5

traffic in the alley?6

MR. BAKER: No, no, no, no.7

CHAIRPERSON GRIFFIS: Okay. The second8

piece is DDOT's concern about curb cut. And it seems9

a little strange, first of all, just for the record,10

you're not anticipating creating some sort of11

vehicular access off of 13th Street?12

MR. BAKER: No.13

CHAIRPERSON GRIFFIS: I think that shows14

evidently in your design as it will be all building.15

MR. BAKER: Yes.16

CHAIRPERSON GRIFFIS: Ms. Renshaw?17

VICE CHAIRPERSON RENSHAW: Are you going18

to request of DDOT that parking be restricted in front19

of Lot 48 and in front of the alley portion which you20

have acquired in order to accommodate church vehicles?21

Is there restricted parking at the present time?22

MR. GREEN: No. Ms. Renshaw, there are23

parking problems just in the District. Ours has that24

similar kind of problem. Right now we have permanent25
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use of the Reed Center for parking of our cars, an1

agreement worked out with the city. So we don't2

anticipate any need for a curb cut. The traffic3

movement just remains as it is. Just work with the4

city in terms of -- and the neighborhood in terms of5

how we park.6

CHAIRPERSON GRIFFIS: You don't have an7

application or anticipate a request for the removal of8

public street parking into a restricted parking for9

your use only?10

MR. GREEN: No, we don't have anything in11

place for that.12

CHAIRPERSON GRIFFIS: Okay. Very well. I13

think that covers everything that we need to look at14

in terms of the Office of Planning report. ANC-1B, as15

indicated by the Applicant, did recommend approval We16

have Exhibit No. 22, their letter, and it is all17

proper and before us correctly. Is that right, Ms.18

Renshaw?19

VICE CHAIRPERSON RENSHAW: Yes, Mr.20

Chairman. It is signed by Deborah Thomas, the chair,21

and also Philip Spalding, the secretary. And the22

letter is dated January 3, 2003. This is ANC-1B.23

And they unanimously support the application. A24

quorum was present at their January 2, 2003 meeting.25
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CHAIRPERSON GRIFFIS: Good, okay, and also1

just to note in the record as you've just indicated,2

there is a letter from the Urban Parking Ventures, LLC3

that did confirm, in fact, the arrangement for the4

Reed Center which is approximately a block away. Is5

that correct, off of 14th Street.6

We do have a letter from Council Member7

Graham, dated November 19th in which he's indicating8

support of this application and the variance request.9

MR. GREEN: Mr. Chairman, if I might add a10

comment for you speaking to that issue?11

One important nature of this church is12

that it has historically been involved in neighborhood13

issues, for example, the Poor People's Campaign was14

housed for activities for that. The March on15

Washington, it was involved in that. So historically,16

it's been sensitive to itself is not just for itself,17

but for the purpose of what churches ought to be, just18

as schools, serving the neighborhood in which it's19

located. I think historically that's been one of the20

favorable, one of the real pluses of this21

congregation. With the church, having been a former22

Freedom Rider myself, I understood the need for that.23

And the congregation has had always this favorable24

kind of relationship with the community it serves,25
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including the new community, because the community has1

changed. Part of this is that we might better serve2

in that regard, even while we serve the congregation3

itself. I just wanted to put that on the record.4

CHAIRPERSON GRIFFIS: Good, and you bring5

up an interesting point. Do you know offhand what6

percentage of the congregation is from the direct7

adjacent neighborhood?8

MR. GREEN: It's changing all the time.9

We haven't done a survey in the last several years.10

One of the things we may want to do is now do a kind11

of survey to get a sense of how that population pans12

out in terms of the membership. We still have a13

sizeable number, obviously.14

CHAIRPERSON GRIFFIS: What is the15

membership?16

MR. GREEN: Our last count was 411 was the17

-- we just got that the other day. That's the actual18

count of membership.19

Also, I might add the church is roughly a20

half block away from a Metro station.21

CHAIRPERSON GRIFFIS: Indeed. I think the22

Board is very familiar with the site and the contacts23

we have, other applications directly adjacent to the24

church and most of the corners in all that area and up25
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the block and down some of the block. So not to1

mention some of the Board Members live in approximate2

location to the site.3

That being said, that is all the4

information officially that was submitted as my5

records show. If anyone has an indication of anything6

else -- are there people here present today attendant7

to application 16968 of the Walker Memorial Baptist8

Church to give testimony, persons giving testimony in9

support or in opposition, now would be the appropriate10

time to do so.11

Do you anticipate having anyone else12

testify in your behalf?13

MR. GREEN: No.14

CHAIRPERSON GRIFFIS: Very well, then I15

would turn to you and ask for any closing remarks as16

you see fit.17

MR. BAKER: Mr. Griffis, we'd like to18

express our appreciation for being able to come before19

you. We also would like to express appreciation for20

the help given by the Office of Planning in21

preparation of this.22

We urge you to support this, to approve it23

and if possible, we'd like to request a bench24

decision, if that's --25
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CHAIRPERSON GRIFFIS: Good, thank you.1

One last question. As the record notes, there's2

adjacent to the church, it's actually in a block of3

row dwellings, old townhouses and the photographs show4

that well. Have you shown the designs and plans to5

the adjacent neighbors on that block?6

MR. BAKER: We have not. We made efforts,7

a number of calls for Ms. Thomas, the ANC8

representatives have changed recently. We have spoken9

with Mr. Guyot many times. In fact, he came to a --10

there was a community meeting at the Reed Center, some11

time ago and people were invited and some of the12

members of the community came out.13

CHAIRPERSON GRIFFIS: Yes.14

MR. BAKER: We actually wanted to go to15

the monthly meeting and I couldn't get in touch with16

Ms. Thomas and she didn't return my call.17

CHAIRPERSON GRIFFIS: Okay.18

MR. BAKER: But yes, the community has19

seen it and we had special meetings with a20

representative of the Fire Department when we were21

discussing the alley.22

CHAIRPERSON GRIFFIS: Indeed, but you23

haven't made additional efforts to walk it by some of24

the adjacent residents?25
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MR. BAKER: We have not.1

CHAIRPERSON GRIFFIS: Okay.2

MR. GREEN: But that is something as part3

of this process even pursuant to your action that I4

think is advisable to be done is to have a meeting5

with the community, so at least so they'll see what is6

coming.7

CHAIRPERSON GRIFFIS: Yes.8

MR. GREEN: And we'll make a commitment to9

do that.10

CHAIRPERSON GRIFFIS: I would agree, and11

believe me, I think this Board is very well aware of12

the burden of having a community meeting. That's not13

really my purpose of bringing it out, but I think and14

I think the Board would strongly urge that you do walk15

up a couple of houses and down a couple of houses with16

those residents or owners, whatever they may be and17

just have them be part of what you're doing so that18

you don't get a point at which they are not a part of19

and maybe even cause some problems.20

MR. GREEN: Especially the neighbors that21

are on the very side of the church.22

CHAIRPERSON GRIFFIS: Actually, I would23

very much agree. Is this in the Historic District?24

MR. GREEN: Oh yes, it is.25
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CHAIRPERSON GRIFFIS: Have you been to1

HPRB at this point?2

MR. BAKER: No yet, not yet.3

CHAIRPERSON GRIFFIS: You're doing HPRB4

after us?5

MR. BAKER: We have appeared before them a6

number of times. We don't anticipate we'll have any7

difficulty. It is our commitment to accept the8

discipline of the design of the church and to make it9

look like it was there all the time.10

CHAIRPERSON GRIFFIS: I understand.11

MR. BAKER: I don't anticipate we'll have12

any difficulty.13

CHAIRPERSON GRIFFIS: Are you scheduled?14

Are you on the schedule?15

MR. BAKER: We're not yet on the schedule16

yet.17

CHAIRPERSON GRIFFIS: Okay, this is what18

gives me particular concern is if HPRB in their great19

wisdom changes dramatically aspects of this would that20

affect the zoning, then you may be coming back to us21

which is always the difficulty of which should go22

first, but as your judgment is to be here first, I23

think we would clearly entertain any sort of simple24

modification to an order if that came up.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

67

Well, I don't see any other issues at this1

point.2

Ms. Renshaw?3

VICE CHAIRPERSON RENSHAW: Just a4

statement about your immediate neighbors and the fact5

that you have said that you will walk the plans up and6

down the block and across the street. I would also7

urge that you share with them your construction plans8

and let them be a part of knowing your schedule and9

maybe some advice on truck routes and in that way you10

can lessen what should we say the temperature of the11

neighborhood, should anything bother them. So it's12

just good advice.13

MR. GREEN: Well, having been involved14

with really when years ago when we were dealing with15

setting up ANC, Advisory Commissions, I happened to be16

working with the agency and I was assigned to work on17

establishing the boundaries of the ANC years ago, so I18

knew the legality and importance of ANCs and the19

community, you know, having that role of presentation.20

So I understood and still understand the importance21

of neighborhood when you're revitalizing, when you're22

doing anything, how important that is. I understand23

and the government understands it well. And that's24

always been our intent to make sure that happens. And25
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that will continue.1

CHAIRPERSON GRIFFIS: Good, thank you.2

Board Members, discussion? Motions? Actions? Lunch?3

What do we want to do.4

VICE CHAIRPERSON RENSHAW: Mr. Chairman,5

I'm a little bit shall we have, you have the6

proverbial hiccup when you hear that the Applicant has7

not yet been before HPRB, but right at this point,8

barring any extreme design changes or comments of9

HPRB, I would be moved to recommend approval of the10

application of Walker Memorial Baptist Church,11

pursuant to 3103.2 for a variance from the lot12

occupancy requirements under Section 403 and a13

variance from the rear year requirements under 404, to14

construct a two-story addition to an existing church15

in an R-5B District at 2020 13th Street, Northwest,16

Square 236, Lot 48. Correct? We're not bringing in17

62?18

COMMISSIONER HANNAHAM: I would second19

that. Did you complete your motion?20

VICE CHAIRPERSON RENSHAW: Yes, I did. I21

omitted 62.22

CHAIRPERSON GRIFFIS: Yes, I think the23

clear intent has been testified to in terms of the24

combining of the lot and I think we can clear it up25
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legally in the order to get that distinct. I don't1

think it changes any form or matter the relief that is2

being sought and I think we have, in fact, explored,3

which is some of the reasons why I had you go through4

the calculations, explore the ramifications of looking5

at it totally independently and also combined.6

I think the testimony is directly to that7

point, speaks to it. It is minimis what the8

difference is, whether we combine, take a look at the9

whole or separately.10

So Ms. Renshaw, did you want to speak11

additionally to the motion?12

VICE CHAIRPERSON RENSHAW: I think the13

Applicant has stated his -- its case for 403 and 404.14

There has been ample discussion about the rear yard15

and the lot occupancy requirements. This is a very16

small space added to by a very narrow alley system17

that is being added to the space in order to18

accommodate an elevator for the use of their elderly19

patrons of the church and also to accommodate the20

movement of caskets into the main sanctuary of the21

church. The addition of the alley space extends the22

allowable Lot 48 into a better configuration to23

accommodate their request for an improvement to the24

church facility. It has ample community support from25
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ANC-1B and also from the Council Member Jim Graham.1

And I believe there is no objection to this and as the2

owner of the property has stated, that it is going to3

be done without substantial detriment to the public4

good and without impairing the intent, purpose and5

integrity of the zone plan.6

CHAIRPERSON GRIFFIS: Thank you, Ms.7

Renshaw.8

Mr. Hannaham, did you have additional9

comments?10

COMMISSIONER HANNAHAM: I would just like11

to say how much I appreciate the fact that the church12

decided to stay. There are other options, obviously.13

Perhaps even easier options, despite their cost and14

some churches have taken that course. They've moved15

out of the city. But the fact that this church has16

been here 112 years, going to post-Reconstruction,17

it's been a part of the history and a pillar in this18

community for all that time. I really applaud you all19

for hanging in and continuing to assert an influence,20

a very positive influence in the Washington community.21

Thank you, Mr. Chairman.22

CHAIRPERSON GRIFFIS: Thank you very much,23

Mr. Hannaham. I think the Board would agree with your24

statements. Additionally, to the motion in terms of25
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the direct test to zoning, I think the uniqueness has1

been adequately and overwhelmingly stated, whether we2

look at this separately as an odd-sized lot in the3

entire square that is 48 with the addition of the4

closed element of the public alley to the combination5

into 62 which is clearly a unique site. That size6

directly relates to the fact of how much area there is7

to accommodate this, in fact, required need of the8

program of the church.9

If you look at the lot and one tries to10

look at alternatives for adding this addition to the11

existing structure, one could say that you would need12

to fill the front facade, the street facade in order13

to make it amenable to that context of the architect14

in the block, that is, attached townhouses. Once you15

did that, if you were to comply strictly with the16

zoning regulations, you would probably have17

approximately 28.6 feet wide addition and perhaps even18

maybe a 10-foot depth, not very useable and in fact,19

it speaks more to a Hollywood facade than actually a20

useful structure to accommodate this vestibule and21

elevator.22

I don't think I need to add anything23

additionally that hasn't been said already, but I24

believe you have a very strong case. I'd be glad to25
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have anyone else speak to the motion if they need.1

If there's no need then I would call and2

ask everybody who is in favor of the motion signify by3

saying aye.4

(Ayes.)5

Opposed?6

(No response.)7

And we can have staff record the vote.8

MS. BAILEY: Mr. Griffis, did you second9

the motion?10

CHAIRPERSON GRIFFIS: Mr. Hannaham.11

MS. BAILEY: Mr. Hannaham. Motion made by12

Ms. Renshaw, seconded by Mr. Hannaham; Mr. Griffis and13

Mr. Zaidain are in support, Mr. Etherly is not14

present, so the vote is 4-0-1.15

Summary order, Mr. Chairman?16

CHAIRPERSON GRIFFIS: Yes, indeed. I see17

no objection to a summary order in this case. Good.18

Very well, and thank you all very much. We appreciate19

your patience in sticking the morning out with us and20

have a good afternoon. Get home before the snow21

accumulates.22

This would then conclude our morning23

public hearing of the 21st of January 2003.24

(Whereupon, at 11:54 a.m., the meeting was25
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recessed, to reconvene at 1:40 p.m.)1

2

A F T E R N O O N S E S S I O N3

1:40 P.M.4

CHAIRPERSON GRIFFIS: Good afternoon,5

ladies and gentlemen. Let me call to order the6

afternoon session of -- oh boy, the 21st of January7

2003. This is the public hearing of the Board of8

Zoning Adjustment of the District of Columbia. My9

name is Geoff Griffis, Chairperson. With me today is10

Ms. Anne Renshaw, Vice Chair. Representing the11

National Capital Planning Commission is Mr. Zaidain12

and also representing the Zoning Commission with us13

this afternoon is Mr. May.14

Ably staffing us from the Office of Zoning15

is Ms. Bailey, Mr. Moy and also Mr. Nyarku who is16

going to be in and out. Copies of today's hearing17

agenda are available to you. They are located at the18

table that you entered into the hearing room. If we19

do not have enough copies, please give indication to20

staff and we'll make more copies available.21

Also be aware that all of the proceedings22

in the public hearing and this afternoon specifically23

will be recorded. Therefore, we ask several things.24

First of all, when coming forward to speak to the25
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Board, please fill out two witness cards. Witness1

cards are available at that same table. They also --2

there's two left on the table in front of us, two3

copies for each person giving testimony should go to4

the recorder who is sitting to my right. If we need5

additional copies of those, we can also make those6

available.7

When presenting to the Board, of course,8

you will need to be in front of us at the table,9

comfortably sitting in a chair and speaking into a10

microphone. That microphone should be on so that we11

can record every word said.12

Also, let me just make a few housekeeping13

-- I would ask that everyone turn off cell phones and14

beepers and any other sort of noise making devices so15

that we don't disrupt anybody giving testimony and we16

don't distract the Board from hearing that pertinent17

testimony.18

I'm not going to run through the order of19

procedure today. We have one appeal in the afternoon20

and we will go through the order as we call that case.21

Let me just state that -- well, let me abbreviate all22

the way through this so we can get on with the appeal23

case and we will make specific addresses to the24

pertinence of cross examination.25
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The record, of course, in all public1

cases, will be closed at the conclusion of each case,2

except for any material that the Board specifically3

requires and we will be very specific on what material4

is to be submitted and when it is to be submitted into5

this office.6

After that, of course, the record will be7

permanent closed and no other information would be8

accepted by the Board.9

The Sunshine Act requires that public10

hearings on each case be held in the open and before11

the public. The Board, however, may consistent with12

its rules and procedure and the Sunshine Act enter13

into Executive Session for the purposes of reviewing a14

record or deliberating on a case.15

Decisions of the Board in all cases,16

contested and otherwise, must be based exclusive on17

the public record. And therefore we ask that people18

present today not engage Board Members in conversation19

so that we don't give off the appearance that we were20

not basing our decisions solely on the public record.21

We will make every effort to conclude this22

case by 6 o'clock this evening and I will update the23

schedule if we get close to that and we have not met24

that. We appreciate everyone's patience in us coming25
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out late. I should say for the record we do an awful1

lot of work at our lunch hour and we are basically2

volunteers and appointments to this and have limited3

time during the week to prepare. We do try and put in4

our good 20 to 30 hours of preparation, but oftentime5

we need an additional half an hour before we come out.6

It is productive time and I think it does lend itself7

to a more efficient afternoon for each case.8

So that being said let us consider any9

preliminary matters. Preliminary matters are those10

which relate to whether a case will or should be heard11

today such as requests for postponements, withdrawals12

or whether proper and adequate notice of a hearing has13

been given. If you are not prepared to go forward14

today with a case or if you believe the Board should15

not proceed now would be a time to raise such a16

matter. I will have an indication of people raising17

preliminary matters by coming up to the table to18

address the Board. I will ask staff if they have any19

preliminary matters for us at this time.20

MS. BAILEY: Mr. Chairman, Members of the21

Board, good afternoon. There is a preliminary matter22

that has to do with the only case of the afternoon,23

Mr. Chairman, but with your guidance would it be best24

to call the case and then discuss the preliminary25
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matter or should we take that up first?1

CHAIRPERSON GRIFFIS: Is that the motion2

to dismiss?3

MS. BAILEY: Yes.4

CHAIRPERSON GRIFFIS: I think we can take5

that up first before calling the case.6

MS. BAILEY: That being said, Mr.7

Chairman, Mr. Phil Feola who is representing the8

property owner has filed a motion that the appeal be9

dismissed as untimely and it's Exhibit No. 24 of the10

record.11

CHAIRPERSON GRIFFIS: Good. Thank you.12

Board Members, you are all in receipt of that?13

(Pause.)14

Okay, what I'd like to do is start first15

of all with brief discussion on the motion and also in16

the Appellant's submission, they address it. I am not17

anticipating that we will need, but I think we are18

open to the fact that we may have some oral discussion19

on the motion, if needed.20

I'm going to set up about 45 minutes to21

deal with this, if needed, that amount of time, so22

that everyone is aware, Board Members and also23

participants, that that is the case.24

So first of all, the motion to dismiss is25
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based on the fact of timeliness. Timeliness, of1

course, is being addressed by the motion that the time2

on the clock started at the original permit that was3

filed. We are, according to this motion, 11 months4

into it, depending on the exact date which we have and5

I can get -- 11 months which does not make it timely6

based on the court cases that have outlined a relative7

two months in order to engage timeliness.8

The issue, in fact, before us is that the9

revised permit that is now being appealed is10

appropriate in terms of appeal. I think the motion is11

going to the fact that the only piece in the revised12

permit was that of use. The appeal at this point is13

looking at two issues and that is parking and side14

yard requirements.15

There is a case given to us, Woodley Park,16

that was decided in the Court of Appeals that ruled on17

timeliness and I think it's pertinent for our18

discussion, looking at the fact that there was an19

initial permit that was pulled a year or so later,20

roughly a revision to that permit was awarded. That21

revision was appealed. The Court found that the22

aspect of the revision which went to parking was23

timely and that going to other aspects, height,24

setbacks and I believe there were other pieces to it25
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were not timely.1

What we have before us is that similar2

issue, perhaps, and that is, is the aspect of parking3

and the aspect of sideyards now timely?4

To that, I think what we need to establish5

in our own discussion is the fact of did the use6

change which was the aspect of revision of the7

original permit, did the use that was then revised8

impact the aspect of parking and impact the aspect of9

side yard whereby DCRA and the Zoning Administrator10

would need to take a new look or a different look at11

that requirement as it's outlined in the regulations.12

I think that sets the stage. So if anyone13

else would like to pick that up, that would be14

appropriate.15

Let me hear from the Board first, unless16

there's nothing else to be said on this.17

MS. WITHUM: My name is Mary Withum and18

I'm counsel for the Appellants and I'm not sure19

exactly where you are, if you were asking for comments20

from the Board or anything else. We do have an21

opposition to this so when the time is appropriate,22

we'd like to voice our opposition, when you're ready.23

CHAIRPERSON GRIFFIS: Okay, and that's24

good to note. I was taking on the fact that your25
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submission actually addressed the motion, but you have1

an additional submission?2

MS. WITHUM: Yes, we do.3

CHAIRPERSON GRIFFIS: I hope it's lengthy,4

so we can take a look at it.5

MS. WITHUM: Actually, because we got this6

late in the week last week, I wasn't able to put7

together what I would really like to do as a lawyerly8

brief, but what I did put together was just some brief9

points and authorities in opposition to the motion to10

dismiss, and in fact, discussing those cases in11

particular, the Woodley Park and Sisson, which we12

think are particularly relevant here.13

CHAIRPERSON GRIFFIS: Excellent. I'm14

going to turn to Mr. Feola then for any additional15

comments he has regarding the motion. And then we16

will go, while he's speaking, listening and also17

reading and then we will turn it to you for addressing18

the motion.19

Mr. Feola?20

MR. FEOLA: Thank you, Mr. Chairman. For21

the record, my name is Phil Feola with Shaw Pittman on22

behalf of the property owner of the property which is23

subject of this appeal.24

I think you articulated our position quite25
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clearly. I think it is a very simple position and I1

think it has been articulated by the Courts in many2

more cases than just Woodley Park and in fact, has3

been codified by the Zoning Commission and that is4

very simple, that an appeal is not timely if it's5

filed after 60 days after notice.6

There's no doubt in this case since we all7

sat in this room for hours at a time, starting last8

September, September 2001, that the Appellant here had9

notice of the original permit.10

Nothing has changed in the permit with11

regard to zoning calculations, not side yards, not12

parking, no rear yards, not height, not anything about13

these buildings has changed. The only thing that was14

changed with the revised permit which was issued in15

July of 2002 was the use. The permit application16

requested a change in use from a youth residential17

care home which this Board found not appropriate to a18

single family home which is permitted as a matter of19

right and that new permit was issued.20

But it's not simply my opinion, a judgment21

by this Board. The Court held in cases starting with22

Waste Management, that this Board doesn't have23

jurisdiction if an appeal is not filed timely. So you24

don't have a choice from what the Court said to hear a25
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case that's not filed timely.1

So unless the Appellant can show that2

these permit applications change some substance3

related to the setbacks or parking that they now4

allege are in violation, this case should not be5

heard.6

CHAIRPERSON GRIFFIS: Very well, Mr.7

Feola, and I think the last thing you said really goes8

to the heart of this, that the revision, if it did not9

change any substance, it should then not be before us.10

So let me ask you on direct point, is there a11

difference between the parking requirements for single12

family residences and community-based residential13

facility for 16 or more?14

MR. FEOLA: I'm sorry, say that again?15

CHAIRPERSON GRIFFIS: If you look at the16

original permit which was found by this Board to be a17

single facility which would then put the population at18

above 16 --19

MR. FEOLA: Right.20

CHAIRPERSON GRIFFIS: Is there a21

difference between a CBRF of 16 parking requirement22

and not for a single family residence?23

MR. FEOLA: I don't know, but our original24

permit was not for a 16 unit -- 16 person CBRF. The25
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original permit was for a single CBRF with six1

persons, not counting resident staff and persons, that2

population requires the same amount of parking as a3

single family house, one space.4

The Board said we couldn't have the four5

youth residential care homes together and therefore6

we're not asking for that. We're asking for a single7

family house permit and allow the construction to be8

completed, basically.9

So the answer to your question is the10

parking is the same for both, a single family house11

and a youth residential care home for six or less.12

CHAIRPERSON GRIFFIS: Okay. The second13

point then in side yards, looking at the side yard,14

would not the Zoning Administrator look at a youth15

residential home in a commercial zone differently than16

a single family dwelling structure in the commercial17

zone, C-2-B?18

MR. FEOLA: The Zoning Administrator would19

look at two different places, but the result would be20

the same dimension, so there would be an 8 foot side21

yard required in the C-2-B zone for a youth22

residential care home and a single family house.23

There would be one parking space, as I said before for24

a youth residential care home and a single family25
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house. The height is the same. They are located in1

two different sections of the zoning regulations, but2

the physical dimension is the same.3

CHAIRPERSON GRIFFIS: Okay. There it is.4

It's also a reiteration of what was, in fact,5

submitted in writing.6

Mr. May?7

COMMISSIONER MAY: You're saying the side8

yard requirement is the same, so it would have to be 89

feet on both sides?10

MR. FEOLA: No, it has to be the same.11

COMMISSIONER MAY: Right. Okay. For a12

single family, semi-detached -- semi-detached is 813

feet, theoretically on one side and nothing on the lot14

line on the other side.15

MR. FEOLA: That's correct.16

COMMISSIONER MAY: But if this were a17

youth care facility, what is the requirement?18

MR. FEOLA: The same requirement, if it's19

attached, there's no side yard and if it's not20

attached, has to be 8 feet.21

COMMISSIONER MAY: That's correct.22

MR. FEOLA: The same standard for a house23

versus a youth residential care home.24

(Pause.)25
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MR. ZAIDAIN: Obviously, you're getting a1

lot of perplexed looks up here because it's a very2

complex issue to work through and sometimes it's best3

to work through these kind of things by looking at a4

hypothetical and one of the things I'm struggling with5

is let's take the aspect of the appeal out of this and6

let's say that a developer came in and wanted to7

construct a commercial building and got a permit,8

matter of right, started to construct that building,9

and then 11 months later, (a) for whatever reasons,10

market reasons, whatever, that permit is revised to a11

multi-family dwelling.12

Would it be your position that even if13

there was no appeal to begin with, the use has been14

changed, maybe aspects of the project have been15

changed, but because it was a revision and not an16

original permit that that cannot be appealed?17

MR. FEOLA: No sir. The use change could18

be appealed. In fact, if the Appellant here were19

challenging the use of this property as a single20

family dwelling, that would be appropriate for this21

Board to consider. That's what Woodley Park said.22

Woodley Park said there were a bunch of issues raised23

by the community association, side yard setback, FAR,24

use, things like that. Those were set in the original25
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permit.1

There was a new factor in the revised2

permit which had to do with parking. The Court3

dismissed all the things that were in the first permit4

and said that you don't have a right to appeal that 115

months after the issuance.6

With regard to parking, the change, you7

have a right to appeal that. And had the Appellant8

challenged the use here as a single family home, that9

appeal would have been germane for this Board to10

consider.11

So it doesn't mean they lose their appeal12

rights, they just lose their appeal rights after a13

point in time when they haven't exercised them after14

notice.15

CHAIRPERSON GRIFFIS: They lose the appeal16

rights of what they can appeal?17

MR. FEOLA: That's correct -- that's a18

better way to say it.19

CHAIRPERSON GRIFFIS: Okay, any other20

questions?21

MR. ZAIDAIN: It's hard to stay focused on22

the argument here without -- are we arguing on whether23

or not this is timely or are we getting into the24

actual merits of the appeal and that's kind of why25
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it's -- I'm hedging on asking questions. We need to1

be focused on exactly what is before us at this time.2

MR. FEOLA: I guess my point, Mr. Zaidain,3

is that you don't have the right to look at the merits4

of the appeal if it's not filed timely. That's what5

the --6

MR. ZAIDAIN: That's what we need to7

decide. That's your position --8

MR. FEOLA: That's my position.9

CHAIRPERSON GRIFFIS: We will stay out of10

the merits of the appeal, as we haven't even called11

the case, but rather taking the motion up.12

Ms. Renshaw, absolutely I'm getting to13

you. I wanted to exhaust all the questions of Mr.14

Feola. It is his motion.15

MR. FEOLA: And if it pleases the Board,16

the architect of record could testify to that fact, if17

you needed an affirmation that, in fact, the plans18

were the same. If there's a question of fact here, we19

can provide that.20

Don't believe my word, I guess, is all I'm21

saying.22

CHAIRPERSON GRIFFIS: We may get to that23

point, okay.24

VICE CHAIRPERSON RENSHAW: Mr. Chairman,25
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if we could segue to the Appellants, I think that1

would give us better perspective.2

MS. WITHUM: I had actually intended to3

start with the side yard, but since the parking seems4

to pop up so much I'd like to say from the outset5

that, in fact, on the face of these permits with the6

exception of one, the permits themselves did, in fact,7

change.8

The original permits called for the9

construction of two-story cellar and residence with10

driveway and in fact, the reissued permits with the11

exception of I believe 1310, in fact, omitted the word12

"driveway" although that scope of work was included in13

the work that has been performed since the permit was14

reissued.15

CHAIRPERSON GRIFFIS: Would that mean that16

work was done without a permit? Is that what you're17

saying?18

MS. WITHUM: If it did not include a19

driveway, but work was done, yes, I guess that's20

exactly what happened. But in terms of looking at the21

faces of the permits and we will present to you what22

you look at right now in the exhibit book, I believe23

it's at Exhibit 2, it doesn't talk about residences24

with driveways, with the exception, I believe, of 131025
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whereas the prior permits, all of them included work1

with a driveway.2

So there is a change, just plain on the3

face on the permits and that's not even going into the4

applications and the inconsistencies in the5

applications which we will discuss during the merits6

of our proceeding.7

COMMISSIONER MAY: I don't think that's a8

real big point, given that the -- the permit, the way9

it's worded doesn't attempt to capture the scope of10

work. The real question is whether the documents that11

accompanied it changed in any significant way and we12

could go to the architect to ask that question. But I13

mean the wording of it, unless it went directly to the14

question of use, I don't know how that would be15

relevant.16

MS. WITHUM: Well, actually if I may17

address that, one of the things if you look at my18

outline at page 2 about two-thirds of the way down19

where we address parking, while we believe that there20

was a change just plain on the face of the permit, in21

the alternative, the doctrine of exceptional22

circumstances apply and that's the case of Sisson that23

was cited by the developer. And in fact, in that case24

they specifically looked to issues such as lack of25
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consistency and accuracy, piecemeal application and1

problems with the permits themselves as a means to, in2

essence, provide an Appellant the extra time needed3

because it's not always clear what is going on here.4

In this case, there was some lack of5

consistency in the applications and the drawings and6

the permits as to the driveways. There's also been7

some what we believe will be testified to here today,8

some errors in omissions in the plans and drawings9

with respect to the parking and even work beyond the10

scope of the permit. If you consider that the permits11

did not -- the reissued permits did not include12

driveway work, but yet driveway work was being done.13

The other thing and in that case they14

found that the exceptional circumstances, issues that15

were beyond the control of the Appellant -- in other16

words, they were in the hands of either the permitting17

authorities or the developer, essentially gave the18

Appellant the additional time necessary as of the date19

when the permits were reissued and that's what we're20

arguing here, that there have been exceptional21

circumstances apply. Of course, this is in the22

alternative. We really believe that there have been23

changes to the permits, just plain on the face of the24

permits themselves and that's what that Court looked25
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at in that case.1

CHAIRPERSON GRIFFIS: Restate what you2

think the exceptional circumstances are? Because3

first of all, I don't understand why you're trying to4

draw the connection to the Sisson case. My5

understanding and familiarity with Sisson was it was6

the developer that pulled six or who knows how many7

permits.8

MS. WITHUM: Right.9

CHAIRPERSON GRIFFIS: That piecemealed an10

entire project together. That is not my understanding11

of this case. There was a single permit. It was then12

appealed. There was an action by the BZA and there's13

a revised permit that was then issued.14

MS. WITHUM: That's right, but they were15

not just looking at the fact that it was piecemeal.16

In fact, there were several factors that they were17

looking at. They were looking at the fact that this18

was done, first of all, piecemeal because it's harder19

to see what's going on from the beginning --20

CHAIRPERSON GRIFFIS: Right, the total21

scope. I understand.22

MS. WITHUM: Also, they looked at the fact23

that there were errors and omissions and also that24

there was work being done that appeared not to be25
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within the scope of the different permits that were1

issued.2

So in fact, the lack of consistency and3

lack of accuracy in terms of the documents, the4

applications and the plans were what the Court looked5

to to say that this is a case where you can't hold the6

Appellant down to the very first date when, in fact,7

there are things that have changed in the permits and8

changed throughout the process that give them the9

opportunity to appeal when they can actually see there10

is something to be appealed here.11

CHAIRPERSON GRIFFIS: And where do you12

think that milestone was for you?13

MS. WITHUM: When the permits were14

reissued on July 8th.15

CHAIRPERSON GRIFFIS: That gives you the16

entire perspective of the whole project.17

MS. WITHUM: In terms of -- we're talking18

about the parking here.19

CHAIRPERSON GRIFFIS: Okay.20

MS. WITHUM: In terms of what was going on21

in the parking because there were differences in terms22

of the parking between the first permits and the23

second permits.24

Now if you'd like me to turn to the side25
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yards, I can discuss that as well. Would you like1

that?2

CHAIRPERSON GRIFFIS: Yes, let's continue3

everything on that aspect.4

MS. WITHUM: In terms of the side yards,5

we think that one of the key issues here is the6

decisional guidance that has come out from the BZA.7

In particular, we have cited the Pritchard case which8

prior to that time it was unclear whether 405.39

applied. And that, of course, relates to side yards10

for structures which have free-standing walls.11

CHAIRPERSON GRIFFIS: Let me interrupt you12

just briefly. Is it your understanding that the13

Pritchard would have validity in a commercial zone?14

MS. WITHUM: I believe Pritchard was15

dealing with side yards for residential structures and16

in this case we have a use as a single family home17

which is why we believe it applies here.18

CHAIRPERSON GRIFFIS: So you believe it19

does apply in a commercial zone.20

Mr. Feola, do you have a differing21

opinion? Do you think Pritchard has --22

MR. FEOLA: I don't think Pritchard is at23

all applicable to the facts of this case. Pritchard24

stood for the proposition, as I read your decision,25
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that you could not extend a semi-detached house and1

turn it into a rowhouse, thereby eliminating previous2

side yard. We're not doing that. We're not changing3

the semi-detached nature of these houses one iota and4

there is no loss of open space caused by these5

applications.6

CHAIRPERSON GRIFFIS: I would tend to7

agree. I can hear from other Board Members. There's8

an additional uniqueness to the Pritchard case which9

is also we had rear yards abutting a side yard which10

lended itself to great uniqueness in that case itself.11

MR. FEOLA: And Mr. Chair, I'll point out12

the Pritchard decision came months after the Zoning13

Administrator made this decision.14

MS. WITHUM: That's incorrect.15

MR. FEOLA: It's October 12th. I have the16

order in front of me that permit was issued July 8th17

as counsel said.18

CHAIRPERSON GRIFFIS: And your opinion is?19

MS. WITHUM: The Pritchard case was20

decided in your hearing on June 4th and that's21

precisely when that information was out.22

Mr. Bellow, the Zoning Administrator had23

testified at length. There was at least 50 pages of24

his transcript when he talked about this in25
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particular.1

CHAIRPERSON GRIFFIS: I see the2

disconnect. One would rely and I think if the Zoning3

Administrator, in its administrative capacity, would4

have to rely on the actual order that came out, not on5

the decision that was made at the bench and I think6

that's the difference of what you're talking about7

with timing.8

MS. WITHUM: Actually, I disagree, because9

if you look at the decision that came out in this case10

in the first appeal, this Board specifically because11

the developer had raised the issue of their ability as12

a matter of right to develop a single family home,13

this Board specifically said no, it doesn't appear14

that they have characteristics of single family homes15

and it doesn't appear that he parking conforms to what16

you would expect from four single family homes.17

This Board then specifically set out18

regulations dealing with side yards and regulations19

dealing with parking that indicated ways that these20

did not appear to reflect single family homes.21

Because of the decision in the Pritchard case which22

talked about lot line walls as free standing walls,23

and the requirement for the 8-foot side yard, that put24

the Zoning Administrator on notice, given what you25
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wrote in your decision in the last appeal that he1

needed to at least look at that. In fact, that is the2

crux of our problem right now.3

We don't believe the Zoning Administrator4

even took the decisional guidance that you issued here5

and took a hard look at this. It was incumbent upon6

the Zoning Administrator to scrutinize this. There7

was a change of use. You had telegraphed to the8

Zoning Administrator that there things that he needed9

to look at.10

As testimony today will show, it appears11

that the Zoning Administrator did not do that. That12

was an error and because they re-issued the permits on13

July 8th, quite frankly, in a very quick time period,14

we were aggrieved as of that date because he did not15

consider your decisional guidance and therefore our16

appeal is timely as to that issue as well as to the17

parking.18

CHAIRPERSON GRIFFIS: And the Board19

doesn't disagree that the Administrator should have20

looked at this, let me say, in a new light, in regards21

to the granting of the appeal. There's no question at22

all. And I think we're going back to the base issue23

here and that is with the revision, with the change of24

use in the permit revision, what then is an outgrowth25
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of that?1

And I think the Board needs to be directed2

and clearly directed to the fact of the issue of3

change of use, the difference between the original4

permit and the revised should have had the5

Administrator recalculate parking different and6

recalculated side yard differently. And that's where7

we are.8

I absolutely don't disagree that there9

should have been a new light and I think what we're --10

well, there it is.11

MR. FEOLA: I would agree that there was a12

new light. This whole project has been under scrutiny13

for more than we'd like.14

CHAIRPERSON GRIFFIS: I understand your15

point.16

MR. FEOLA: The Zoning Administrator was17

fully aware of the opposition here and didn't,18

over-the-counter --19

CHAIRPERSON GRIFFIS: Let me interrupt20

you, Mr. Feola. I think the Board is absolutely clear21

on your position and that is there was a new light and22

actually no changed was required.23

So -- Mr. May?24

COMMISSIONER MAY: I would like to go back25
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to a point that you made before about whether side1

yard requirements or what side yard requirements are2

in place here, given that this is a C-2-B zone. And I3

am very firmly of the opinion that the side yard4

requirements of an R-2 zone do apply and that's where5

we get into this issue of the side yard and the6

interpretation of Pritchard.7

Side yard requirement in a commercial8

district, when there's a one-family, semi-detached9

dwelling shall be subject to the side yard10

requirements of an R-2 district. Not any specific11

clause or nothing that limits it. It's side yard12

requirements.13

So anything that refers to side yards and14

applies to R-2 would apply to this property in my15

opinion. This is 775.3.16

And then when we look at the side yard17

requirements, the critical passage for -- in the18

Pritchard case was 405.3 where it says that if there's19

not a common division wall, any freestanding wall has20

to have a side yard. And that -- it says specifically21

is a requirement in R-2 zones, so I think that the22

pivotal issue in the Pritchard case does apply in this23

circumstance, regardless of what other circumstances24

are in the Pritchard case and how that might be25
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interpreted.1

In my mind, 405.3 clearly applies. Now2

whether we're going to interpret it the same way and3

therefore decide this case, that there should be side4

yards on all sides is a different issue, but it does -5

- what I wanted to address specifically is whether6

side yard requirement, what side yard requirements7

apply.8

MR. ZAIDAIN: Well, you're tying that to9

the fact that it's zoned commercial, but the10

regulations in the commercial zoning tie it directly11

back to the R-2?12

COMMISSIONER MAY: Correct.13

MR. ZAIDAIN: And so that's what makes14

Pritchard applicable?15

COMMISSIONER MAY: Right.16

MR. ZAIDAIN: It's the same paragraph17

applied in that case.18

CHAIRPERSON GRIFFIS: And so, Mr. May, how19

do you look at the original permit and the original20

structures and how do you view the revision and having21

that impacted the side yard requirement?22

COMMISSIONER MAY: Well, it's a good23

question and on one level it goes back to the24

subtleties of when we -- when there is a use that was25
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erroneously approved by the Zoning Administrator which1

is, in effect, what the previous decision on this case2

was.3

Does that mean that, in effect, the4

original permit as it was applied for is somehow still5

binding or is this change in use then kick in new6

requirements effective as of that point?7

I guess what I'd like to go back to is a8

question of and maybe I'd like to hear from both of9

the attorneys on this subject, what happened when the10

decision was issued in this case?11

CHAIRPERSON GRIFFIS: Which decision. The12

revised permit?13

COMMISSIONER MAY: No, I'm sorry, the BZA14

appeal decision, 16791, when that was issued on June15

21st. What happened to the permit at that point?16

MS. WITHUM: Nothing happened. In fact,17

it's our understanding that the effective date of the18

order was July 5th which is the time when DCRA would19

have revoked the permit.20

COMMISSIONER MAY: What was the legal21

state of the permit once this decision was issued?22

Was that still a valid permit?23

MS. WITHUM: It was still a valid permit24

until revoked by DCRA which would not have been --25
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they would not have been able to do, I understand,1

until July 5th which was the effective date of the BZA2

order. And on July 8th -- July 5th was a Friday.3

July 8th was a Monday when the reissued permits were4

then reissued. So in fact, there was no work stoppage5

and the old permits just suddenly stopped and the new6

permits were issued.7

MR. ZAIDAIN: So it's your position that8

once the BZA order was issued, all permits for this9

project were revoked or should have been revoked?10

MS. WITHUM: No. I'm not sure exactly how11

it works. My understanding is that there is a certain12

number, time period, in fact. I know we had contacted13

BZA to understand this and after a certain number of14

days the permit -- excuse me, the order becomes15

effective which would have been July 5th and prior to16

that time and leading up to that time, we had17

contacted DCRA and say we ask that you revoke these18

permits. In fact, so did ANC-6B and that you issue a19

stop work order.20

And of course, in the interim, they had21

reapply for permits and on Monday, they were back to22

work with the reissued permits. So in fact, there was23

no work stoppage.24

CHAIRPERSON GRIFFIS: What's your opinion25
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on the hypothetical, the order went out on the 5th and1

there was not an application for revision of permit2

until let's say the 12th of July? Could that permit3

still be revised?4

MS. WITHUM: The original permit still be5

revised?6

CHAIRPERSON GRIFFIS: Yes, after the 5th.7

MS. WITHUM: No, I think they have to8

apply for new permits, I believe.9

CHAIRPERSON GRIFFIS: Totally new permit?10

MS. WITHUM: I believe so, yes.11

CHAIRPERSON GRIFFIS: Okay.12

MS. WITHUM: With a changed use.13

CHAIRPERSON GRIFFIS: Mr. Feola, what's14

your opinion on that question?15

MR. FEOLA: I think it's a moot question16

because the permits, the new permit, the permit that's17

being appealed today was applied for on July 2nd. It18

was not issued, as counsel said, until July 8th. So19

there was no work stoppage because Fridays, there's no20

work on Saturday and Sunday.21

CHAIRPERSON GRIFFIS: Okay.22

MR. FEOLA: It's a moot question. The23

Applicant, the property owner, took the admonition of24

the Board that it could use its property for a matter25
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of right use. Single family homes are a matter of1

right use. They were under construction, as you know.2

They wanted to seal up the building so they wouldn't3

be exposed to the weather and vandalism and possibly4

become a haven for criminal activity and they wanted5

to finish the job. It's that simple.6

CHAIRPERSON GRIFFIS: Right.7

MR. FEOLA: So they reapplied for the8

permit.9

CHAIRPERSON GRIFFIS: I think the point10

Ms. Withum was trying to get to was the fact of what11

is the substance of the permit once an appeal is12

granted.13

Does that permit have life or is the14

entire permit gone and therefore requires an entire15

new permit to be issued?16

I think what we've heard is, in fact, that17

the original permit could be revised and in fact, was18

done previous to its actual implementation of19

revocation or stop work order.20

COMMISSIONER MAY: So it's still in place.21

There's lag time, I guess, between the decision22

making by the Board and when official action actually23

occurs in terms of a revocation of the permit.24

MR. FEOLA: It's the Zoning25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

104

Administrator's office and Department of Consumer1

Regulatory Affairs that has the power to revoke a2

permit.3

COMMISSIONER MAY: That's true.4

MR. FEOLA: It's supposed to enforce your5

orders.6

CHAIRPERSON GRIFFIS: We understand that.7

Again, let me just reiterate because I think Mr. May8

is getting, was getting to a good point that needs to9

be aired on the record and that is the Board's thought10

of once an appeal is granted, what is the status of11

that permit that we have basically decided is no12

longer valid? Does it have any life or validity13

whatsoever? And I think the point is that it actually14

does. But that it cannot continue to construct the15

project. It would have to either issue an entire new16

permit or revise the permit in order to remedy that17

which came out of the appeal.18

MS. WITHUM: In fact, here as I recall,19

these are reissued permits. They're not indicated as20

revised permits. They're indicated as re-issued21

permits, I believe.22

CHAIRPERSON GRIFFIS: What's the23

difference?24

MS. WITHUM: It seems to me it's a new25
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permit. We have new permit numbers.1

CHAIRPERSON GRIFFIS: All right.2

MS. WITHUM: They're not taking the same3

permit and just crossing it out and putting on a new4

use. These are actually new permits.5

MR. FEOLA: Counsel is mistaken though.6

These say right on their face they're revised permits.7

COMMISSIONER MAY: It says revision of8

permit number and cites the original permit number.9

CHAIRPERSON GRIFFIS: I mean that -- the10

aspect that you bring up would have been very clear11

and we wouldn't be having this conversation, but I12

think it is fairly clear that it is a revision.13

COMMISSIONER MAY: Mr. Chairman, I'm14

trying to wrestle with the question of the -- what the15

building owner actually had permission to do at any16

given point and what could be discerned by the17

Appellant or anybody else. I guess as a discussion18

point for the rest of the Board, what I'm wondering is19

this is a situation where we have, in essence, an20

application for four ducks and the Appellant said,21

well, wait a minute, this isn't four ducks, it's a22

goose. And eventually, they prevailed in this case23

and the Board held that it was, in fact, a goose. Now24

when we go back to reinvent the permit process and25
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revise the permit so that it would no longer be1

considered a goose, are we evaluating it against the2

duck standard or the goose standard?3

It's not apparent -- necessarily apparent4

to the Appellant that, in fact, this should be held to5

duck standards all the way along.6

CHAIRPERSON GRIFFIS: I don't know how to7

get out of that analogy.8

MR. ZAIDAIN: Doing hypotheticals and9

analogies is kind of the only way to get through this.10

What we're looking here is not as clear cut as with11

the Woodley Park case in my mind because the use was12

changed, there were standards that were changed, in my13

mind. You're not dealing with static height and14

setback requirements that are very clearcut. Because15

the use was changed, parking requirements changed,16

side yard requirements changed, some height17

differences changed. So because somebody revises a18

use, in my mind, does not mean that they are free and19

clear from all the other regulations that use goes20

along with it.21

MR. FEOLA: Mr. Chairman, because I think22

the crux of this matter is and the reason the Court23

puts these kinds of rules in place and the reason the24

Zoning Commission has adopted it is kind of a fairness25
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standard. Should the Appellant in September 2001 look1

at these structures and made these same2

determinations? What has changed that would make them3

only now discover that the side yard which is the same4

today as it was then, it's the same standard for youth5

residential care homes and single family homes.6

CHAIRPERSON GRIFFIS: Right, right.7

MR. FEOLA: What is different? Because8

what happens now if you sustain the Zoning9

Administrator ruling here? Are they going to come10

back in a month and argue about the rear year11

requirement?12

MS. WITHUM: If I may respond to that?13

CHAIRPERSON GRIFFIS: Yes.14

MS. WITHUM: Mr. Feola talks about15

fairness. Now let's look back at the Woodley Park16

case, the distinguishing factor in the Woodley Park17

case was that there had been long term direct18

negotiations between the civic association that19

appealed and the developer. Those long term20

negotiations went on from before they applied for the21

building permits until they finally appealed the22

building permits when the developer went for a23

certificate of occupancy and that was one thing that24

they distinguished there. They said hey, you had 1125
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months. You got lots of access to the documents. You1

had lots of information. You knew what was going on2

here. That's precisely not what's been going on here.3

We've had a very difficult time getting information.4

MR. FEOLA: We had the architect5

testimony.6

MS. WITHUM: We've had no negotiations7

with the developer. Every time we try to find things,8

it's a very difficult process just plain getting it9

out of DCRA. We've had a difficult time --10

MR. FEOLA: This is not what we were11

discussing.12

MR. ZAIDAIN: That may be an interesting13

point, but I think we were getting somewhere for a14

second. Let's put the question out there. If this15

was a matter of right development from the get go as16

single family homes, without the appeal and17

everything, would a permit have been able to be issued18

for this use, with the setback and with the parking19

requirements?20

I mean what is your position on that?21

MR. FEOLA: Our position is yes. It was22

issued twice by the -- the standards are the same.23

Obviously, they disagree, but the point24

that they disagree is not the issue. They should have25
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disagreed a year ago.1

CHAIRPERSON GRIFFIS: Excuse me, Mr.2

Feola.3

MR. FEOLA: I'm sorry.4

CHAIRPERSON GRIFFIS: I want to get back5

to the duck, duck, goose stuff because I love that6

game.7

(Laughter.)8

Because I think what Mr. May was actually9

aptly stating is the fact of what was this animal at10

the end of the appeal, was this a single facility or11

was it as the original permit was issued for four12

separate structures? And that is a view that I don't13

think has been addressed by either side at this point,14

but obviously Mr. May has brought it up and that does15

go to the fact of how do we then look at this? How do16

you look at the original permit and the use change?17

Does the use change go from what was on the original18

permit or does it go from the decision of the Board19

and therefore does that impact what the revisions and20

the view and the scrutiny would be to the revisions?21

Does that make sense?22

Let's hear from the Board on that.23

VICE CHAIRPERSON RENSHAW: Well, I think24

it's the feeling of Board Member that after a decision25
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by the Board that that decisions holds, that it1

becomes a goose. It does not revert to the duck and2

this duck/goose analogy reminds me of a commercial on3

television. I won't say what the sponsor is, but you4

know what I mean. So it's very alive in the mind, so5

to speak.6

However, I don't get the feeling here that7

we are at the goose standard and it hasn't been yet a8

revision to the ducks. And so again -- and I am9

looking at the building permit.10

CHAIRPERSON GRIFFIS: Let me clarify, Mr.11

May, because I think -- and Ms. Renshaw, this will12

help, I think, what you're trying to get to. When you13

say -- the goose to me was a single facility and that14

was of 16 residents or above. The duck was four15

separate youth facilities. Just so we're clear on16

what our analogy.17

VICE CHAIRPERSON RENSHAW: It was clear18

when Mr. May presented his point in that regard. But19

in any case, it's just to me that it is not clear in20

my mind how this was judged.21

CHAIRPERSON GRIFFIS: Okay, well here's22

what I think is before the Board at this point and we23

have three minutes before I call a vote on this. And24

that is is the Board looking at the standing of the25
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project as a single facility which would then make the1

revision of the permits, the use permits go to the2

standard of comparison to that of a facility of 16 and3

above. Or, is it that the original permit as appealed4

for four separate youth facilities was then revised5

based on the granting of the appeal for the use change6

and has now been revised to single family residences?7

Is that clear?8

COMMISSIONER MAY: No.9

CHAIRPERSON GRIFFIS: Good.10

(Laughter.)11

CHAIRPERSON GRIFFIS: Then all those in12

favor -- indeed.13

COMMISSIONER MAY: If I might --14

CHAIRPERSON GRIFFIS: Actually, we'll hear15

from Mr. May.16

COMMISSIONER MAY: I guess there's one17

aspect of this I would like to ask of the Appellant18

and that is when the case was first considered, first19

time around, was the -- did you have an awareness of20

these issues and is there a reason why it was not21

brought up as an issue because it seems to me and in22

most other cases when somebody appeals something, I23

mean you are accustomed to seeing everything under the24

sun that could possibly be wrong with it and obviously25
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that didn't occur here. Is there some reason or logic1

to why you didn't see -- you didn't push the point of2

why it fails both the duck standard and the goose3

standard?4

MS. WITHUM: Actually, I don't know that I5

can answer that. Ms. Forester was dealing with the6

first appeal and while I was certainly familiar with7

it, I'm not sure exactly why that was not included,8

although you'll note that in terms of the side yards,9

what we raise in terms of the application of the10

regulations 405.3. That in terms of its applicability11

previously was unclear and it was only after the12

Pritchard case came to light that we realized that13

that was relevant in terms of the side yards in14

addition to the fact that at the time we weren't15

looking at these as single family homes. We were16

looking at these as one institution.17

And in terms of the parking, I know that18

there were, as I've indicated, there have been changes19

and this has been a moving target, so to speak, so I'm20

not sure why there was or was not an appeal at that21

time. It's just something I can't answer to be22

perfectly honest.23

COMMISSIONER MAY: I guess, Mr. Chair,24

that's our point. We went through hearings. The25
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architect testified. She was cross examined. No one1

raised the parking issue, not the Board, not the2

Appellant, not the Zoning Administrator. No one3

raised the side yard issue. Not the Appellant, not4

the Board, not the Zoning Administrator. We went5

through hours and hours of testimony and I would6

submit this isn't a duck/goose analogy. We built a7

duck and we're trying to reuse the duck for permitted8

use. It's that simple. You said our duck couldn't be9

used for goose purposes and we said okay, we want to10

finish the job. We have a duck. We're just going to11

use it for a different purpose. It's no different12

than if you say a use isn't permitted in a zone, but13

you can take that building you've already built and14

use it for a permitted use. That's all we're doing.15

It just seems terribly unfair 11 months16

later to raise issues whether you agree they're good17

issues or not, after everything is over. And the18

Court has said you can't. They can't, and you don't19

have the jurisdiction to entertain them, no matter20

whether you think they might be good issues or not.21

MS. WITHUM: I'd also point out the22

language in the first decision from the BZA where it23

did talk about there being and again it was an issue24

raised by the developer in terms of them using -- it25
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says a matter of right development as a single family1

home. It was this Board that said well, this doesn't2

really even seem like it does conform or it does have3

characteristics.4

We weren't going to appeal it at the time,5

but then when they reissued the permits and appeared6

not to look at the decisional guidance, that indicated7

to us that we were aggrieved. There was a problem.8

The Zoning Administrator didn't do his job --9

CHAIRPERSON GRIFFIS: What was the10

Appellant's anticipation would happen after the appeal11

was granted?12

MS. WITHUM: That the permits would be13

revoked and as the Board had suggested in its14

decision, that the developer always had an opportunity15

to file for a special exception. I mean the developer16

has a way out, it had a way out then. It has a way17

out now. It can still ask for a special exception.18

There's nothing stopping it. It's just a matter of19

the Zoning Administrator not properly applying the20

guidance and the regulations that are applicable here.21

CHAIRPERSON GRIFFIS: I'm not sure the22

Zoning Administrator could move them to -- well,23

that's an interesting point.24

COMMISSIONER MAY: Can I ask another25
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question? It seems to me that one reasonable1

expectation for an outcome of the first case once a2

decision was made would be that the owner would3

actually apply for a goose permit, if you will. And4

I'm wondering why that's not what has been done and5

instead there's an insistence that somehow this is, in6

fact, four ducks.7

MR. FEOLA: I thought I said this before,8

but the buildings were two thirds of the way9

constructed. They were not secured from the weather10

or the elements or potential vandalism. There was no11

way from the time you issued your order on July 5th to12

July 8th when the permits would have been revoked to13

get a special exception. It was a vehicle to finish14

the job so that those buildings wouldn't become havens15

for vandalism and graffiti and crime and whatever else16

can go on there. It was that simple.17

COMMISSIONER MAY: So there's no intention18

on the part of the owner to use this in any way that's19

different from before, in essence. This is an20

expedient way of getting the buildings built.21

MR. FEOLA: It was a way to secure the22

site so it wouldn't become a disaster, basically.23

COMMISSIONER MAY: So then is there an24

assumption that -- I mean has there been a basic25
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change in how the buildings will be operated or -- or1

will there be some further action that would allow the2

use? Because as it stands right now, it seems that it3

couldn't be used the way you intended when you filed4

the original four ducks permit.5

MR. FEOLA: That's correct.6

COMMISSIONER MAY: So there is going to be7

some further action to allow the use?8

MR. FEOLA: Well, there's a Court of9

Appeals case pending, challenging the Board's10

decision, calling it a goose.11

There is a Fair Housing case pending which12

is a whole different story. And then there is an13

opportunity, as this Board has said to come back to14

this Board with a special exception for the goose. So15

-- but that decision hasn't been made.16

CHAIRPERSON GRIFFIS: You're not proposing17

goose and duck and all that?18

MR. FEOLA: I'm going to use it. I like19

it.20

MS. WITHUM: I think it's important to21

note here though as we did in our first appeal we22

filed immediately within a week of the first permits23

being issued, so the contractor barely had time to24

mobilize on the site, let alone get anything in the25
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ground.1

The developer knew from early on that its2

construction was at risk. So they now complained it3

needed these extra building permits to close it up and4

to prevent all kinds of problems from happening. I5

mean I just don't have too much sympathy because they6

knew in the beginning --7

CHAIRPERSON GRIFFIS: Let me -- the Board8

doesn't have any sympathy for that either and I think9

we stated in every appeal that if the construction10

continues it is at the owner's own risk. And that's11

not my understanding of what is being stated today,12

but rather they were pulling a permit on their own13

volition. They had taken that risk.14

The appeal did not mean that the entire15

construction needed to be demolished.16

MS. WITHUM: Absolutely.17

CHAIRPERSON GRIFFIS: And rather the18

revision is the step at which they could, in fact,19

complete the construction. So believe me, the Board20

has no patience for that either being pressured by the21

fact of my gosh, well, the building is already built,22

how the hell do we tear it down? And we have had23

projects that have been removed.24

We are going over a little bit of the time25
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that we had set aside to do this. Of course, I always1

err on hearing all of the substance needed.2

Ms. Renshaw, we haven't heard from you.3

VICE CHAIRPERSON RENSHAW: Yes, you have.4

CHAIRPERSON GRIFFIS: Indeed. We need to5

hear more from you, Ms. Renshaw.6

VICE CHAIRPERSON RENSHAW: Well, I was7

just trying to make the time go by faster by letting8

you shall we say keep it among yourselves.9

In any case, I want to ask Mr. Feola, you10

stated just a few moments ago that you had no time to11

get a special exception. Was there any discussion12

with the owner of the property after the case had been13

decided for the Appellants that you would secure the14

premises and stop work until you got the proper15

permits in order? Because you said that you had to --16

there was no time to get a special exception. Was17

there any gesture on your -- on the owner's part to18

just stop it there, to secure the premises and go19

after the special exception process?20

MR. FEOLA: Was there any discussion?21

Yes, there was discussion.22

VICE CHAIRPERSON RENSHAW: Discussion, but23

any effort, any show?24

MR. FEOLA: To seek a special exception?25
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VICE CHAIRPERSON RENSHAW: Yes.1

MR. FEOLA: No, that decision has not been2

made yet.3

VICE CHAIRPERSON RENSHAW: Has not been4

made yet?5

MR. FEOLA: Has not been made yet.6

CHAIRPERSON GRIFFIS: But it can't be made7

because it's in Court of Appeals. Is that correct,8

Mr. Feola?9

MR. FEOLA: It could be made anyway.10

CHAIRPERSON GRIFFIS: I'm just using11

common sense here. You're going to run that course to12

see if we actually made a mistake and then you'll take13

another course?14

MR. FEOLA: As a property owner, they may15

have to decide to sell the property. They may decide16

to sell it for single family houses. I can't answer17

that. It's a hypothetical at this point.18

CHAIRPERSON GRIFFIS: I think it's a good19

question, Ms. Renshaw. What I want to do and try to20

preclude is us going down a lot of hypotheticals or21

other avenues -- we have before us what we have before22

us --23

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I24

got the answer to the question.25
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CHAIRPERSON GRIFFIS: Indeed. Okay,1

anything else we need at this point?2

COMMISSIONER MAY: Yes, I want to ask one3

more question of the Appellant in this case.4

Your information that you just submitted,5

plus what you stated so far, relies somewhat on the6

fact that the -- that because of the Pritchard7

decision the side yard issue became clear, in other8

words, before that time, whether or not it was a9

requirement to have that side yard on both sides10

wasn't clear and you thought that that established the11

rationale. If it weren't for that, if Pritchard had12

gone the other way, would we still be here simply on13

the parking issue?14

MS. WITHUM: I think probably so because15

that particular case which dealt with residential16

construction, and remember before we weren't dealing17

with residential, we were talking about youth18

facilities, it was with that decision and that19

guidance on the side yards and the fact that these20

were revised to become residential structures that21

everything seemed to fall in place in terms of us22

seeing that there was, in essence, a cause of action23

here or a right to -- or a need for review. That24

coupled with the statements made in the original25
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decision in the first appeal in this case where the1

Board itself had just looked at this, although I2

understand it's not binding. It's more in the realm3

of dicta, but just indicated that it didn't appear4

that this certain things in these structures complied5

with single family home use.6

COMMISSIONER MAY: You see, what the7

essential difficulty with this is, we -- it's not a8

very -- it's not a very easy thing. It's probably not9

an allowable thing for us simply based on last week's10

decisions start having people coming in appealing11

other cases, simply because oh, I didn't realize you12

could interpret it this way or that way.13

And so the fact of the side yard which is14

apparently -- I mean it was clearly a known issue to15

Pritchard and I'm certain that there are people who16

were involved in your case who are well aware of what17

was going on with the Pritchard case, its' hard to18

believe that it didn't just didn't cross the mind at19

the time.20

MS. WITHUM: Well, at the time they were21

looking at these as single family homes. At the time22

this was youth residential care facility, so they were23

looking at it in a different light.24

COMMISSIONER MAY: Right, okay. That's it25
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for my questions, I think.1

CHAIRPERSON GRIFFIS: Any other questions2

from the Board at this time?3

(No response.)4

In which case we're going to take 105

minutes.6

(Off the record.)7

CHAIRPERSON GRIFFIS: We are back. Let us8

resume this. We are, of course, discussing the motion9

to dismiss and as this Board often faces, we will make10

some people happy, others not. Today, I think we will11

just make everybody frustrated, but here's our12

situation.13

There is an awful lot of information on14

this and I think the Board is obviously taking this15

very seriously, but has still additional questions16

that we think we need resolved.17

I do not believe that this Board can18

resolve those questions today. And the reasoning is19

we need additional information. So this is what we20

will do. We are going to ask for the submission of21

the original applications and permits. We're going to22

ask also for the original and revised site plans. We23

did not call out specific pages in the architectural24

documents because what we want to be evidenced is25
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clearly we'll be looking at if anything has changed in1

terms of the side yard and the parking. So however2

that is brought to us, whether it be a civil plan,3

whether it be the separate site plans for each of the4

permits, we will let that up to the developer and5

representative to decide and make sure that it is6

clear.7

At that point we will schedule and what8

I'm going to ask is how long it takes to get that9

information in. Best case for us would be we reset10

this for a special public meeting on Tuesday next. We11

will decide our motion. Based on the outcome of the12

decision of that motion, we would either set a date13

for a new hearing on the appeal or we would not.14

Mr. Feola, if I could have you up. We are15

going to be putting the burden on you to produce the16

original applications and permits and also the17

documentation and plans as described. What is the18

time frame you need to produce those to the Office of19

Zoning.20

MR. FEOLA: Thursday of this week.21

CHAIRPERSON GRIFFIS: This Thursday? By22

the end of the day?23

MR. FEOLA: Well, we just have to print24

it, so end of the day would be better. Just to get25
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plans printed.1

COMMISSIONER MAY: These should be2

drawings that are already existing.3

MR. FEOLA: Right, we have to get copies.4

MS. WITHUM: I have to get the drawings5

from the job site.6

CHAIRPERSON GRIFFIS: Drawings from the7

job site and then copied.8

MS. WITHUM: Are these plans showing9

as-built conditions with revisions?10

CHAIRPERSON GRIFFIS: They couldn't show11

as-built conditions. The issue for us and just to be12

absolutely clear, we are going to be comparing -- I'm13

losing my ability to form words.14

We will be making a comparison of the15

first permit documents to those of the revised permit16

documents and that is the only and the pertinent issue17

before us. And so that needs to be clearly18

documented, so just to reiterate what has already been19

said.20

Okay, today is Tuesday.21

MR. FEOLA: Do you -- you don't want22

electrical drawings and reflect the ceiling drawings?23

CHAIRPERSON GRIFFIS: No, I am hoping that24

-- one way that this could come into us is two25
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drawings. They could be the two civil drawings. In1

fact, one is submitted in this as C1.1. Or, we could2

have each site plan that was individually attached to3

the permits for the individual structures. Clearly,4

all we'll need to see is the footprint of the5

building, the property lines and any of the parking6

and curb cuts and driveways.7

MR. FEOLA: I understand.8

CHAIRPERSON GRIFFIS: Okay.9

COMMISSIONER MAY: If there were four10

different permit applications, then unless they all11

had the same C1.1 attached to them, then it would be12

individual building site plans.13

CHAIRPERSON GRIFFIS: Right.14

MS. WITHUM: Can I ask one question? When15

you're asking for the applications, are you including16

all the attachments that were included and conditions17

of permit that were included with the application?18

The attachments -- I know that there were various19

attachments.20

CHAIRPERSON GRIFFIS: For instance?21

MS. WITHUM: Declarations of covenants22

that were conditions of permits.23

CHAIRPERSON GRIFFIS: I don't see why we24

would need those.25
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Do you think we need those?1

MS. WITHUM: I think we do when you look2

at the merits of our case. And I think in terms of3

what was or should have been required.4

I'm more concerned about getting the full5

set. I want to see everything that was submitted. I6

mean you may not think it relates to zoning or to our7

case, but we've had difficulty getting documents. I8

don't see where it's any less difficult for them to9

submit the whole package that they submitted. There10

must have been other types of attachments to it. I11

think it's totally acceptable to look at the whole12

package.13

CHAIRPERSON GRIFFIS: The whole14

application package?15

MS. WITHUM: With any attachments that16

were included with it. Let's look at the whole thing.17

CHAIRPERSON GRIFFIS: Okay, before we give18

direction on that, there's a letter in your submission19

that indicates, I believe it's from Mr. Clark saying20

to call him directly if you have any problems getting21

any documentation. Did you do that?22

MS. WITHUM: I didn't do that. I know23

that --24

CHAIRPERSON GRIFFIS: Did anyone do that?25
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My point being I hear you keep saying you can't get1

documents, you can't get anything, but I heard it2

stated in his letter to you or to this party that you3

had the director, an individual, avail himself to get4

you anything you need.5

MS. WITHUM: Actually, we did go to the6

surveyor's office and the materials that were provided7

were not the plats.8

CHAIRPERSON GRIFFIS: Did you call Mr.9

Clark and say this is what we need?10

MS. WITHUM: No, I did not call Mr. Clark.11

It's not normal that I contact an agency director to12

get publicly available records.13

CHAIRPERSON GRIFFIS: Next time, if he14

offers, I'd take him up on it.15

Okay, attachments, the entire permit16

application. Board Members? Yes?17

MS. BURITT: Excuse me, if I may. I'm18

Karen Buritt. I'm the project architect.19

CHAIRPERSON GRIFFIS: Are you going to20

tell us how big that application is?21

MS. BURITT: That's what I'm going to tell22

you. I'm with Esocoff & Associates. There is,23

pertaining to Mr. May's earlier question about24

drawings, there are four permit application forms,25
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stacks. There is one set of drawings that is copied1

four times, but it's one set of drawings for all four2

houses because the houses were identical, and that's3

how DCRA requested that we submit. We specifically4

asked them do you want four sets of four drawings or5

one set of four drawings and they said one set of four6

drawings with four application packages.7

So I can provide from the site those8

permitted approved drawings and the permits9

themselves. I can get those from the site.10

The permit application package, I can11

provide what we submitted to the city, but all other12

additional attachments that the city added in on their13

own, I don't have copies of all of that. That would14

be something that we would have to get from the15

records.16

CHAIRPERSON GRIFFIS: What would be the17

nature of some of the attachments from the city?18

MS. BURITT: Letters between agencies. I19

would not have copies of all of that.20

MR. FEOLA: Sometimes public space,21

deposit requests, things like that. Don't issue the22

permit unless you get a $25,000 check for a sidewalk23

repair, may or may not show up in your package.24

MS. BURITT: I have a good expediter, but25
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he doesn't always get everything or everything isn't1

always in the file.2

The file itself that I've got is about3

that thick.4

CHAIRPERSON GRIFFIS: Ms. Withum, are you5

anticipating that there's something specific attached6

to this permit that you want to see?7

MS. WITHUM: No, but considering this may8

be a threshold issue in this case, I think it's9

appropriate that we be given the whole package so that10

we can look at it and see if there is something11

additional that is relevant here.12

COMMISSIONER MAY: Can I ask a question?13

When it was submitted for the revised permit, how many14

drawing sheets were submitted a second time?15

MS. BURITT: It was the full drawing16

package. It's like 40 or 50 sheets.17

COMMISSIONER MAY: The entire package --18

MS. BURITT: It was civil, structural --19

COMMISSIONER MAY: Was submitted both20

times?21

MS. BURITT: Yes. It's civil,22

architectural, structural, mechanical, electrical and23

plumbing, all the disciplines for review at one time.24

Now the drawings that you're speaking of25
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can be provided out of the architectural set.1

COMMISSIONER MAY: Right. My main2

question was whether it was -- whether you submitted3

all new, a new set of drawings that were essentially4

the same set of drawings?5

MS. BURITT: It was a new set of drawings,6

essentially the same set of drawings. The only7

revisions that were made were to address permit review8

comments that had been noted by hand on the original9

set. We put them in on the computer to clarify.10

And those were the only --11

COMMISSIONER MAY: Okay.12

MS. BURITT: The changes relate to permit13

review comments only and no changes to the original14

permit review comments.15

COMMISSIONER MAY: I don't know, 40 to 5016

sheets does not seem --17

MS. BURITT: How many copies do I need to18

provide?19

CHAIRPERSON GRIFFIS: Sixty. No, I'm20

kidding.21

(Laughter.)22

How many architectural sheets are there?23

How many civil and architectural --24

MS. BURITT: Probably 20.25
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CHAIRPERSON GRIFFIS: I don't see any1

relevancy to looking at MEP drawings.2

COMMISSIONER MAY: I think you're right.3

CHAIRPERSON GRIFFIS: Okay, so if we can4

get civil and architectural.5

MS. BURITT: Again, how many copies?6

CHAIRPERSON GRIFFIS: Ms. Bailey, how many7

copies do we need?8

MS. BAILEY: Fifteen, Mr. Chairman,9

between 12 and 15.10

CHAIRPERSON GRIFFIS: Okay.11

MS. BAILEY: Close of business, Thursday.12

MS. WITHUM: So we'll be getting the13

architectural and civil from both the original14

submission and the revised submission, even though15

they're essentially unchanged, we're going to be16

getting two sets?17

CHAIRPERSON GRIFFIS: Correct. And I18

don't think it's -- in fact, it would be more useful19

if you just had half-size sets.20

COMMISSIONER MAY: Yes, I was just going21

to suggest half-size sets is plenty.22

CHAIRPERSON GRIFFIS: Yes.23

MS. WITHUM: And can we get service on24

that date as well, materials, a set?25
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MS. BURITT: Okay, it will be Friday1

morning if I can't get the courier.2

MS. WITHUM: We can pick them up.3

MR. PARKER: Good morning, Board Members.4

Arthur Parker, Assistant Corporation Counsel5

representing the Zoning Administrator. I just wanted6

to enter my appearance formally here and ask that7

whatever is being submitted by the other parties, a8

copy be sent to me. It doesn't have to be as rushed9

as what the Board requests, but just so I get a copy10

of it.11

Thank you.12

CHAIRPERSON GRIFFIS: Absolutely.13

MS. WITHUM: Will there be any opportunity14

for us other than perhaps additional argument on15

Tuesday to submit anything or will you make a decision16

on Tuesday?17

CHAIRPERSON GRIFFIS: I'm glad you bring18

it up. The Board also feels fairly strongly that if19

you have additional comments to make to your20

submission in terms of your response to the motion to21

dismiss that that should also be submitted. And22

again, also putting this off gives us some time to23

review what you have already put in which, of course,24

we've looked at, but not digested.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

133

MS. WITHUM: I must confess though that if1

we get these drawings late Thursday or Friday that any2

comments we have, if we're going to meet on Tuesday,3

may not necessarily be here Friday afternoon. I'm not4

sure when you want them. It would seem to me that5

some of our comments will relate directly to what6

we're being presented.7

COMMISSIONER MAY: I think that with8

regard to commenting on what we get on Thursday, I9

think we're mostly interested in what you have to say10

about the motion itself.11

CHAIRPERSON GRIFFIS: Right.12

COMMISSIONER MAY: And then if you want to13

take the time between now and the meeting on Tuesday,14

and if there are relevant points to make you can make15

them at the meeting.16

MS. WITHUM: Okay.17

COMMISSIONER MAY: Wouldn't that be -- I'm18

presuming something on your part. Sorry.19

CHAIRPERSON GRIFFIS: I'm going to make a20

little clarification on that. I think Mr. May's point21

is exactly taken is direct your energy and attention22

to the motion at hand.23

I think the Board is very clear on what24

we're looking for in the drawings and I think we can25
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get to it fairly quickly. I think we all have fairly1

trained eyes to look at that. So I think the issue2

really goes to what Mr. May was talking about and that3

is what was the nature of the permit originally and4

what is the nature of the revision of the permit? And5

that is was this single use facilities, two single6

family homes or was this one facility now going to7

single family homes? And it is a very pertinent8

discussion to have, but must go directly to what was9

again the nature of the permit.10

Okay, so let us restate everything at this11

point we're doing. So by close of business Thursday12

we are going to have the original applications and13

permits. That will include a set of the civil and14

architectural drawings of the revised and the15

original. That will be -- and then we will have any16

additional submission on the motion to dismiss by you,17

Ms. Withum, also.18

MS. WITHUM: Thursday, is it?19

CHAIRPERSON GRIFFIS: Yes, Thursday. And20

the -- and why I'm pushing you on Thursday is the fact21

of the matter is that's when we start to get our22

information for deliberation and rather preparation23

for Tuesday. So it will give us time to look at it.24

I think, in fact, if it's not terribly25
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lengthy and came in on Friday morning, mid-Friday it1

can be faxed to us, noting very well we all have2

different schedules of when we look at materials and3

that's the gamble you'll take.4

Okay, so this will be set for official5

meeting.6

Now on Tuesday, my anticipation is this,7

this Board will come out, we'll deliberate briefly.8

We'll make a motion and decide it. I do not9

anticipate entertaining the discussion that we had10

today on Tuesday. I think this was very fruitful to11

do this and was advantageous to this, but I do not at12

this point anticipate having that done.13

If you are here and we change our minds,14

so be it, but at this point that would not be my15

anticipation.16

Unless others feel strongly that we should17

invite people back to give testimony, I think we've18

substantially looked into this and we are getting19

exactly what we need to make a decision.20

MR. FEOLA: Mr. Chairman, is that going to21

be in the morning, 9 a.m. special meeting?22

CHAIRPERSON GRIFFIS: Yes.23

MR. PARKER: Members of the Board, would24

you envision a need for the Zoning Administrator to be25
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here for this special hearing on Tuesday?1

CHAIRPERSON GRIFFIS: No.2

MR. PARKER: Thank you.3

CHAIRPERSON GRIFFIS: Unless other Board4

Members think differently, clearly this will be taking5

up the motion to dismiss and we will dispense with6

that. After we dispense with the motion, if it is --7

if we deny the motion to dismiss, we will then set a8

date, a full afternoon again for this appeal. If we9

uphold the motion, then we're done.10

MS. WITHUM: So witnesses don't have to be11

here on Tuesday is what you're saying?12

CHAIRPERSON GRIFFIS: That's correct.13

MS. WITHUM: Okay.14

CHAIRPERSON GRIFFIS: That's correct. We15

will not be hearing on any means the appeal on16

Tuesday, as we have a full schedule already.17

Is there anything else? Anything I'm18

missing? Is everyone absolutely clear?19

Ms. Withum?20

MS. WITHUM: I think so.21

CHAIRPERSON GRIFFIS: We have four more22

minutes for total clarity, if you have any questions?23

MS. WITHUM: Please go into a little bit24

more detail, when you say what you are specifically25
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looking at is the nature of the original permit and1

the nature of the revised permit, could you define2

what you mean by "nature"?3

CHAIRPERSON GRIFFIS: Duck, goose.4

(Laughter.)5

CHAIRPERSON GRIFFIS: Yes, I think that's6

an excellent question and I think it does go to the7

crux of what a lot of the thoughts are going through8

in the Board's manner and that is do we look at the9

original permit as if they were a single facility10

which was the outcome of the appeal? If that's the11

case, it changes the nature of the light in which we12

look at the revisions to the original permits. Or is13

the permit its own -- does it stand alone and is the14

original permit that which is says on its face, single15

youth facility, whatever the nomenclature is, I don't16

have it in front of me. And is that the way we are to17

look at the original permit. Because it gets us to18

the fact of if we have the original permit, the19

revisions to the permit we then need to, as we've said20

all through this afternoon, we need to then have the21

ability to draw the connection that there was some22

difference that the revision to the permit created in23

changing the parking requirement and the side yard24

requirement. If we can't get there, frankly, there25
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would be no other recourse and the Board would have to1

uphold the motion. Is that clear?2

MS. WITHUM: I think so.3

CHAIRPERSON GRIFFIS: Mr. May, do you want4

to add?5

COMMISSIONER MAY: No.6

CHAIRPERSON GRIFFIS: Okay, Mr. Feola, are7

you absolutely clear?8

MR. FEOLA: Yes.9

CHAIRPERSON GRIFFIS: Indeed. I can't10

imagine what the papers will do with one, eh?11

(Laughter.)12

Okay, thank you all very much. Again, we13

appreciate everyone coming down here. And if there's14

nothing else, staff, do we have anything else to do15

this afternoon? Very well, then this will end our16

afternoon session of 21 January 2003.17

(Whereupon, at 3:30 p.m., the hearing was18

concluded.)19
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