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PROCEEDI NGS

10: 25 a. m

CHAlI RPERSON GRI FFI S: Good norning, and
t hank you for your patience. This will be, in fact,
the 21st of January 2003 Public Hearing of the Board
of Zoning Adjustnent of the District of Colunmbia. M
name is Geoff Giffis. | am Chairperson. Joining me
today is Ms. Anne Renshaw, Vice Chair; also on our
Board is M. Curtis Etherly who does have a schedul ed
| eave of absence today that we approved. W also wll
be having a representative fromthe Zoning Conm ssi on,
M. Hannaham is joining us today and representing the
National Capital Planning Conm ssion, M. Zaidain is
ant i ci pat ed.

Copies of today's hearing agenda are
avai |l abl e. They are located on the table where you
entered into the hearing room Please take a | ook at
t hat . Al so, there are several things that | need to
bring to everyone's attention regarding public
hearings for the Board of Zoning Adjustnent. A first
and inportant piece is all hearings are recorded.
Therefore, we ask that people present not engage in
any sort of disruptive noises or actions that m ght
i nterrupt our proceedings.

Al so, when comng forward to speak to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4

Board, you will need to fill out two wtness cards
Wtness cards are available to you at the table you
entered into and also at the table in front of us.
Those two wtness cards go to ny right, to the
recorder who is sitting adjacent to the table to give
t esti nony.

Wien comng forward you will, of course,
al ways need to speak into the muc. That m crophone
must be on, otherwi se you are not on the record and
part of the hearing.

The order of procedure today for special
exceptions and variances wll be first, statenent of
wi t nesses of the Applicant; second, will be Governnent
reports including Ofice of Planning and any other
attendant agencies; third would be reports from the
Advi sory Nei ghborhood Comm ssion; fourth would be
parties or persons in support; fifth would be parties
or persons in opposition; sixth would be closing
remar ks by the Applicant.

Cross examnation of witness is permtted
by the Applicant or parties. The ANC within which the
property is located is automatically a party in the
case.

The record will be closed at t he

conclusion of each case, except for any nmaterials
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specifically requested by the Board and the Board wil |
be very specific of what material will be submtted
and when it is to be submtted to the Ofice of
Zoni ng. After that material is submtted, it goes
wi thout saying that the record will then be finally
closed and no other material would be submitted into
t he record.

The Sunshine Act requires that all public
heari ngs on each case be held in the open and before
the public. The Board may, however, consistent wth
its rules of procedure and the Sunshine Act, enter
Executive Session during or after a public hearing on
a case. This would be for reviewing the record or
del i berating on the case.

Deci sions of the Board in contested cases
and in all cases nust be based exclusively on the
public record and therefore we ask people present
today not engage Board Menbers in conversation so we
don' t give the appearance of not basing our
del i berations solely on the public hearing.

| would ask that everyone present now turn
off any cell phones, beepers, satellite transmtting
devi ces, noise nakers, anything that mght, in fact,
disrupt the proceedings as we take these very

seriously and want to give our full attention to those
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gi ving testinony before us.

The Boar d now  will consi der any
prelimnary matters wth cases. Prelimnary matters
are those which go to whether a case should be heard
today such as requests for postponenents, wthdrawals,
conti nuances or whether proper and adequate notice of
t he hearing has been provided.

I will first turn to staff and see if they
have any prelimnary matters for the Board and also
wi sh them a very good norning. M. My is with us
from the Ofice of Zoning; also, M. Bailey. M.
Nyarku is also ably helping us and M. Monroe
representing the Corporation Counsel is on the dais
wi th us today.

Does staff have any prelimnary matters
for us?

M5. BAILEY: M. Chairnman, good norning.

CHAl RPERSON GRI FFI'S:  Good nor ni ng.

M5. BAI LEY: I'm not quite sure, M.
Chai rman, whether you want to take it up at this tineg,
but there was a request from ANC-5B in Application No.
16967 for that case to be continued. |'mnot sure if
sonmeone is here fromthat ANC at this tine.

CHAlI RPERSON (Rl FFI S: Have a seat, nake

yourself confortable and turn on that mc right in
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front of you and if you would not mnd repeating that
i nformation?

M5. JAMES: MW name is Regina Janes. |I'm
the Chair of ANGC 5B.

CHAI RPERSON GRI FFI S: And you're asking
for a continuance in this case?

M5. JAMES: Yes, M. Chair.

CHAlI RPERSON GRI FFI S: And the reasoning?
| believe in the record it says you haven't had a
neeting yet?

M5.  JAMES: W had our neeting January
9th, | believe, and that was the election of officers.
The architect for the project, M. Spriggs, was not
on our agenda and he nade -- we gave him 5 m nutes.
W elected our new officers and welconmed the new
Comm ssioners to our Conm ssion. And then she
springed upon wus this application or what the
governnent would like to do with regards to 15th and
West  Virginia Avenue. Upon his completion of his
presentation, it got very -- the audience, the public
was very upset because in effect we have not had a
conmunity neeting on this issue.

So to give ANGC5B, its residents an
opportunity to have a conmunity dial ogue and for the

Conmi ssioners to becone know edgeabl e about the fact
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VI CE CHAI RPERSON RENSHAW M. Chairnman,
t hat makes sense.

|  support M. James' request for a
conti nuance and in fact, need to have that information
for a full understanding of how this, the Applicant is
going to inpact the comunity. W need to hear from
t hem

Also, just to ask this is a case near the
Department of Motor Vehicles Inspection Station?

M5. JAMES: Yes nma' am

VI CE CHAI RPERSON RENSHAW There is
nothing in the files from DW relating to this case
and there should be. Sone review by DW because that
i nspection station is going to be up and running.

MB. JAMES. Ri ght. It will be reopening
in the spring of this year.

VI CE CHAlI RPERSON RENSHAW That's what |
t hought .

CHAI RPERSON &R FFI S: That are you
anticipating --

VI CE CHAI RPERSON RENSHAW  Traffi c.

CHAI RPERSON Rl FFI S: DW, wth their
facility, | think you're actually talking about then

DDOT | ooking at the traffic inpact of that.
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VI CE CHAI RPERSON RENSHAW But also DW

should weigh in on it also.

CHAI RPERSON QR FFI S: Ckay. Let's give
thema ring and ask themif they will. Ckay, let ne
just try and get to the bottomof this because you had
a neeting, you indicated. The architect showed up.
Wre they on the agenda?

MB.  JAMES: No, they were not on the
agenda.

CHAlI RPERSON GRI FFI S: Did they request to
be on the agenda?

MB. JAMES. To ny know edge, M. Chairnan,
no, they did not.

CHAl RPERSON GRIFFI'S:  Wre you notified of
this application fromthe Ofice of Zoning?

M5. JAMES: No, M. Chairman, | was not.
| becanme chair at our January neeting.

CHAI RPERSON  GRI FFI S: Was the previous
chair, was the ANC notified?

M5.  JAMES: ['m not aware of that, M.
Chai rman. W have had chal l enges in our Comm ssion.

CHAI RPERSON GRI FFI S: kay, is there a
representative fromthe Applicant here?

MR SPRI GGS: Yes sir. ['m Austin

Spri ggs.
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CHAI RPERSON (Rl FFI S: If you would just

cone forward and say that on the mcrophone, that
woul d be trenendous.

MR SPRI GGS: Good norning, |'m Austin
Spriggs from Austin Spriggs Associates. I'm a
regi stered architect in the District of Colunbia and I
have been commssioned by the Ofice of Property
Managenent to design the facility that 1is being
di scussed.

CHAl RPERSON GRI FFI'S:  Good, thank you, M.
Spri ggs. M. Spriggs, do you want to address the
nmotion for a continuance at this tinme? Probably the
best way to start is whether you're in favor or in
opposition to it?

MR SPRI GGS: | have no objection to a
conti nuance, sir.

CHAI RPERSON GRI FFI S: I ndeed, well, that
may nmake it easy then. Wien is the schedule for the
next meeting for the ANC?

MB. JAMES: Qur next ANC neeting wll be
February 6th. The Conm ssion's -- Conm ssioners
Chapelle and Comm ssioner Silver and Conm ssioner
Lawson are now in the process of organizing a
conmuni ty neeting.

CHAI RPERSON GRIFFIS:  Well, is this going
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to be an official ANC neeting or is this a comunity
hoe- down?

M5.  JAMES: This is going to be a
conmmunity neeting. And then we will have our official
nmeeti ng February 6th.

CHAI RPERSON GRIFFIS: Cn, | see. Prior to
February 6th, you're going to have a comunity neeting
that will inform the ANC The ANC on that 6th wll
t hen take that under consideration and vote?

M5. JAMES. It is our hope, sir.

CHAl RPERSON GRI FFI'S:  Ckay. M. Spriaggs,
are you available -- | am assumng that the Applicant
will give a presentation either at both or definitely
at the ANC neeti ng.

M5.  JAMES: W will hope that the
Applicant will be present at the commttee neeting
organi zed by the Conm ssioners and to avail hinmself to
t he Conm ssi on.

CHAl RPERSON GRIFFI'S: M. Spriggs, are you
avai | abl e?

MR SPRI GGS: Il will be pleased to neet
with the community, with the ANCs and with any other
agencies that are deened a party to it. 1'd also like
to state for the record, if | may, that | did nake

contact with ANC-5B prior to comng and although I was
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not officially on the agenda, | had been invited.

CHAlI RPERSON GRI FFI S: Ri ght, okay. The
pertinence for us in terns of |ooking at this,
especially for a notion for continuance is that you
woul d have been on the official agenda because that
woul d have been part of the public notice. It would
have then | et peopl e know.

MR SPRIGGS: Yes sir.

CHAI RPERSON GRIFFI'S:  That being said, it
all seens to be anmenable that we can get this out into
the community and get an official decision by the ANC

| would be in favor of granting a continuance. I
would ask this of the ANC, that in your report and
nmeno to this Board that you be very specific in

addressing those aspects which deal with the zoning

vari ance request ed. Although -- let ne give a
speci fic exanple. Cosh, if |1 can think of an
appropriate one. "1l be facetious in order to make

it, hopefully, apparent of what |'m getting at is if
the ANC is, in fact, objectionable to the bright
yellow brick that is being recommended for the facade
of this -- that's a hypothetical. That's not in the
record. It may not be appropriate for there to be
| engthy discussion of that presented to, but rather

the very specific issues of the variances requested
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and the case that needs to be presented. So | woul d,

in fact, avai | yourselves in questioning the
Applicant, although you'll have larger issues to deal
with, clearly, we understand that. But also be very

focused and specific in questioning the Applicant and
their presentation on the zoning issues. That w ||
help its nmagnitude of your report for our own
del i berati on.

MB. JAMES. Thank you, M. Chairnman.

CHAlI RPERSON  GRI FFI S: Sur e. Anyt hi ng
el se? Ms. Renshaw.

VICE CHAI RPERSON RENSHAW Just to
inquire, if the ANC has the copy of the regulations
that deal with variances and special exceptions, do
you have that |anguage?

M5.  JAMES: Madam Vice Chair, no, we do
not .

VICE CHAI RPERSON RENSHAW I woul d
recoormend that you go into the office and ask for a
copy.

M5. JAMES. (Kkay.

VI CE CHAlI RPERSON RENSHAW So that when
you have vyour ANC special community neeting, the
conmunity is aware of exactly what those regul ations

say.
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M5. JAMES: Thank you, Madam Vice Chair.

CHAI RPERSON CRIFFIS: That's an excell ent
point and they have it readily available, so if you
just go around the corner, grab it and go.

MB. JAMES. Thank you.

CHAI RPERSON &R FFI S: Is there any
objection to granting a continuance on this case from
any Board Menbers? Very well, we'll take that as a
consensus. Let us see what the schedule will allow
us. W clearly have to be after the week of the 6th.

What day is that, the 6th of February?

M5. JAMES. It's a Thursday.

CHAl RPERSON GRI FFI'S: Thur sday, okay. Let
me turn to staff and see what they know of our
schedul e.

M5. BAILEY: M. Chairman, the schedule is
showing that on February 11th, a norning case, the
first case of the norning at 9:30 was w thdrawn, so
woul d that be a good place -- I"'m not quite sure how
qui ckly the Applicant needs to nove with this project.

' massum ng as soon as possi bl e.

MR SPRIGES. I'msure that the city would
like to nove with the project as soon as possible,
yes.

M5.  BAI LEY: Wuld February 11th be
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sufficient time for the ANC to get a report to us
after your 6th neeting? Wuld that be sufficient?

M5. JAMES: | believe so.

M5.  BAILEY: So that would be the
suggestion, M. Chairman, at 9:30, the first case in
t he norni ng February 11th.

CHAI RPERSON Rl FFI S: Vel |, let's Dbe
cl ear. That nmeans you're comng out of a Thursday
evening, you need to wite that letter that night and
get it into the Ofice of Zoning, otherw se you're
delivering it the day of in which case -- am | | ooking
at that correctly?

M5. BAI LEY: February 11th and the ANC
neeting is the 6th?

M5. JAMES: Yes ma' am

M5. BAILEY: That's a couple of days, M.

Chai r man.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. BAI LEY: You can waive the record to
have that. Normally, we would like to have it 7 days
i n advance.

CHAI RPERSON (RIFFI'S: R ght. | just want
to note the reality of that, having it witten and
actually in by Tuesday norning.

M. JAMES. Well, sir, that would be quite
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difficult.

CHAI RPERSON Rl FFI S: That's what I
t hought .

VI CE CHAI RPERSON RENSHAW Is there any
time on the 18th, in the norning?

VB. BAI LEY: I don't see anything
W t hdrawn, M. Renshaw. The afternoon case is an
appeal. W could add it to the 18th if that's at the
Board's discretion.

M5. BAILEY: W're looking into March, if
we go by the schedule, what's available, we're into
March, March 25t h.

CHAI RPERSON @RI FFI S: Ms. Bailey, let's
ook at the 18th, afternoon, if this is the first
case.

M5. BAI LEY: Prior to the appeal, M.
Chai r man?

CHAI RPERSON  RI FFI S: Yes, | think we
could use a little warm up before we get into the
appeal .

(Laughter.)

M5. BAILEY: So be it, February 18, 2003,
first case in the afternoon.

CHAl RPERSON GRIFFI'S: M. Spriggs, are you

avai |l abl e on the 18t h?
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MR SPRI GGS: | will be.

CHAI RPERSON GRIFFI'S:  Is the ANC avail abl e
on the 18th?

MS. JAMES: | wll be.

CHAlI RPERSON GRI FFI'S:  Fabul ous.

MR SPRIGGS: That's at 1 o' clock.

CHAl RPERSON GRI FFI'S:  One-i sh.

MR SPRIGGS: Ckay.

(Laughter.)

CHAlI RPERSON  GRI FFI S: Anything else we
need to do on that?

(No response.)

Very well, thank you very nuch for your
consi der ati on. W |ook forward to hearing great
t hi ngs com ng out of this area.

VI CE CHAI RPERSON RENSHAW Now as far as
DW and DDOT is that a requirenment of the Ofice of
Zoning to contact then®

CHAI RPERSON GRI FFI S: ["m sorry, in terns
of DW?

VI CE CHAlI RPERSON RENSHAW DW and DDOT,
or is that through the Ofice of Planning?

CHAI RPERSON CRIFFI'S: | think that we can
give direction to the Ofice of Planning and Ofice of

Planning is appropriate to coordinate all of that. |
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see that we have the planning nenber here, do we not?

VI CE CHAl RPERSON RENSHAW |s M. Jackson
on this case?

CHAI RPERSON GRI FFI'S: M. Jackson, is this
-- are you the Ofice of Planning representative on
this case, 16967? Ckay, well, there it is. I think
we'll get it --

MR SPRIGGS: If | may, sir --

CHAl RPERSON GRI FFI'S:  Yes sir.

MR SPRI GGS: The project has been
submtted to the Ofice of Planning. I have been in
contact wth them

CHAI RPERSON @RI FFI S: | ndeed. In fact, we

have --

MR SPRI GGS: Anita Way is the lady who
has reviewed it, | believe.

CHAI RPERSON GRIFFI'S: R ght. W have the
report. It was received. Ms. Renshaw is just

bringing up the fact should we have Departnent of
Mot or Vehicles also address this and so what we'll do
is just give the direction to the Ofice of Planning

that they can <contact DW and if DW avails

t hensel ves, we'll accept that as an Agency report into
the case. O course, that will go to you and al so the
ANC.
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Enough said on this?

M5.  JAMES: Thank you, Menbers of the
Boar d.

CHAI RPERSON GRI FFI'S:  Thank you very nuch.
W' [l see you on the 18th of February.

Let's call the first case then.

M5. BAILEY: Application No. 16969 of U. S.
Property Devel opnent Corporation, pursuant to 11 DCWR
3104.1, for a special exception from subsection 774.1
fromthe rear yard requirenents to allow a m xed-use
-- this is a residential and retail developnent in the
Arts/CG3-A District at prem ses 1522-1526 14th Street,
N. W, Squire 209, Lot 98.

Pl ease stand to take the oath, all those
wishing to testify today. Pl ease raise your right
hand.

(Wtnesses sworn.)

Thank you. M. Chairman, Menbers of the
Board, the Applicant initially filed a notion to
reopen a previous case that was heard on this
Application No. 16907. It was determined that the
request exceeded the threshold for nodification of
approved plans and therefore this project was given a
new case nunber and was refiled as a separate case,

M . Chair man.
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CHAlI RPERSON GRI FFI S: | ndeed, | thought
you all | ooked famliar.

(Laughter.)

Ckay, let's get to this very quickly. The
Board has heard this previously. | don't want to hear
any testinony on the site or the history or what's
happeni ng, | think, unless Board Menbers need that. |
think we're very clear and renenber this as frankly a
very dynamc and exciting project on 14th Street and
New York overlay. There was a great conversation and
del i beration on that.

You're here for a special exception
because the rear yard -- | would like, first of all,
to see whether you want to stand on the record and
take questions from the Board and specifically what
we're going to ask is do you have a section that can
show us and walk us through definitively of what's
going on here because | can say personally that it's
not clear.

I think you have -- let nme be specific
It is clear the rear yard requirenents, although I
have sonme concern in terns of the commercial zone that
you're in, why below 20 feet that you' re actually

| ooking at a special exception, so that's what you're
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going to wal k us through. |Is that anenabl e?

MR NETTLER  Yes, it is. Let nme explain
one thing which may be reasonable as to why it's
unclear. If you exchanged in our prehearing statenent

section 774.7 for 774.9 --

CHAlI RPERSON  GRI FFI S: Yes. I went to
774. 9.

MR NETTLER It's not 774.9 because this
is in a CG3-A zone. It's 774.7A which would apply

here. And this abuts an alley, the rear yard is on an
al | ey.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR NETTLER W are going to stay on the
record. Let ne be very brief --

CHAl RPERSON GRIFFI'S:  Yes, that's fine

MR,  NETTLER Wen we presented this
before, we thought that the roof of the garage was
going to be four feet or below either four feet above
grade or below that and therefore we would have the
entire, we wouldn't need any relief fromany rear yard
issue. It turned out it's 1.2 feet above that 4 feet
| evel and we could not reduce the roof of the garage,
so the rear yard requirenent, when we were finalizing
the construction documents, we needed relief in the

rear yard requirenments. There actually is nore than
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-- alnost 30 feet of rear yard if you were to count
above the garage and the decks that each of these
apartments have.

CHAI RPERSON  (RI FFI S: That's what |
under st and.

MR NETTLER You wouldn't need to have
that -- any relief, but for that 1.2 feet of the roof
of the garage that nmakes it above 4 feet and if, as |
said, under the zoning regulations, if it was 4 feet
or below, you wouldn't count it toward -- it would be
part of your rear yard. It wouldn't be counted above
the rear yard.

CHAl RPERSON GRI FFI'S:  The above 4 feet is
com ng from 2503, is that correct?

MR NETTLER That's correct.

CHAl RPERSON (Rl FFI S: Because 774.7A of
which you just directed us to states "for the portion
of the structure below a horizontal plane, 20 feet
above the nean finish grade.”

MR NETTLER Right.

CHAl RPERSON GRI FFI'S:  Were are you above
the nmean finish grade?

MR NETTLER W are 5.2 feet above the
nmean fi ni sh grade.

CHAI RPERSON GRIFFI'S:  That's what | don't
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understand is why are we going to 25 -- |'m sure
you're right, otherwise why would you be here? But
why are we going to 2503.2 if 774.7A allows the
nmeasur enent of the rear yard above 20 feet?

MR, NETTLER No, it's -- for that portion
of the structure below above the mean finish grade,
it's fromthe center of the alley to the rear wall of
the portion, as distinguished from the portion that
woul d be above it.

CHAI RPERSON (Rl FFI S: Ch, | see, so you
neasure it fromthe center line of the alley.

MR NETTLER Right.

CHAl RPERSON GRIFFI'S:  You're still not --

MR NETTLER That's right. Because of
that 1.2 feet.

CHAI RPERSON GRI FFI S: Now, |'m always the
last on the Board to get up to speed, but 1'm here
now. kay. Let's nove on then.

Do we have a graphic that shows us exactly
t hat ?

MR NETTLER W do.

CHAI RPERSON GRIFFI'S:  And | noted also in
your submssion in the balance submssion that the
sections, pertinent sections were not in that binder.

They were submtted originally, so | had copies of
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them but just for the note on the record.

MR NETTLER Ri ght, because the origina
sections, as | said, you <couldn't tell, well
actually, on the final drawings you couldn't tell that
you were going to exceed the 4 feet until you saw
t hose final --

CHAl RPERSON  GRI FFI S: Ri ght . My
difficulty in reading the submssion though | should
have had sections with that and they were separately
in the fol der.

MR NETTLER And while that's being said,
"Il explain that because were focusing on the fact
that since we already knew that we had that 1.2 feet
above, it wasn't so nmuch a question of the section as
much as it was the horizontal aspect of the building
to us froma site plan perspective as opposed to the
hori zont al .

CHAI RPERSON GRIFFI'S: | see, but even the
site plan, it didn't -- it pointed out the area which
we were here for, but didn't point out the specifics
of it and the dinmensions of it.

And ny understanding in looking at it is
t he height actually varies al so.

MR NETTLER Right, that's correct.

CHAl RPERSON &Rl FFI S: Wat's that on the
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back of that? No, |I'mjust kidding. Just keep it.

MR FAI RBROTHER I''m Mark Fairbrother.
I"'mw th RTKL Associ at es.

CHAI RPERSON Rl FFI S: Good. And | think
you can pick that up, if you want.

MR FAl RBROTHER: ["I'l try not to trip
over nyself. That woul d be enbarrassing.

Just by way of orientation, here's that
area we're referring to, where the rear yard is.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR FAIRBROTHER  And that is the edge of
the actual face of the building that essentially goes
vertical, so the platformthat is intruding that foot
2 intothis 4 foot requirenent is right here.

kay? And then additionally to that --

CHAI RPERSON GRIFFI'S:  And that's a 10 foot
al | ey?

MR, FAl RBROTHER: Yes, it is a 10 foot
al | ey.

CHAI RPERSON (Rl FFI S: Which gives you --
as stated, the 5 foot. Ckay.

MR FAI RBROTHER. They did a very good job
of packing this. There we go.

(Pause.)

You can see here, if you recall from the
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project, we're putting all the parking in a 90 by 108

vacant | ot besides two contributing store structures.
So essentially it's going dowmn three and a half
levels and we're using a park ranp so we don't have a
speed ranp comng in because we don't want to go --
after 20 feet, the further you go down the water
pressure gets to be pretty extrene on the foundations
in terms of uplift.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR FAIRBROTHER  So in order to neet the
head height requirenents for the van, handicap van
cl earance, etcetera, it kind of sets this platform
where it is and it essentially ends up being 1.3 above
that 4 foot plane.

CHAI RPERSON  GRI FFI S: Consi stently, or
does that vary?

MR FAl RBROTHER It varies, | think it
varies to 2.8 because the alley slopes.

CHAlI RPERSON GRI FFI S: So at the highest
poi nt, the maxi munf

MR FAI RBROTHER 2.7 feet.

CHAlI RPERSON GRI FFI S: So to the walking
surface of the terrace plus the parapet?

MR FAIRBROTHER Right. Actually to this

wal ki ng surface right here.
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CHAI RPERSON GRI FFI S: So as the neighbors

ook out the rear of their building, what's the
maxi mum hei ght that that structure will have?

MR FAIRBROTHER 2.8 feet to the surface
and then 3.6 inch guard rail, essentially.

CHAI RPERSON GRI FFI'S:  But you' ve got to do
the math. Wat's the total ?

MR FAIRBROTHER That is 6 feet 2.

CHAI RPERSON GRI FFI S: So we're | ooking at
anywhere from 6 feet bel ow And it nmaximzes as it
goes toward 14th Street or away?

MR FAl RBROTHER  Away, away.

CHAI RPERSON  GRI FFI S: So it's actually
down and in the mddle of the bl ock?

MR FAl RBROTHER Ri ght. | think as it
reads in the ordinance the handrail is not considered

part of this discussion.

CHAI RPERSON (RIFFIS: R ght. In terns of
t he hei ght.

MR, FAlI RBROTHER In terns of the height,
right.

CHAI RPERSON  GRI FFI S: It is a solid
handrai | ?

MR FAIRBROTHER  Yes, it is.

CHAI RPERSON GRIFFI'S: kay. So the 6 feet
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takes that into account or does not?

MR FAIRBROTHER  Takes the handrail into
account .

CHAI RPERSON GRIFFI'S:  Ch, it does?

MR FAIRBROTHER  Yes, the additional 3.6
that's here.

CHAlI RPERSON GRI FFI S: Ch, | see, you're
calling that --

MR FAIRBROTHER:  That's above the 4 foot
pl ane.

CHAlI RPERSON GRI FFI'S:  CGot cha.

MR FAIRBROTHER. R ght, in terns of just
relative to the 4 foot plane it's 2.8 inches naxi nal .

CHAI RPERSON  GRI FFI S: Ckay. Questi ons
fromthe Board?

| told you I'm always the last to cone up
to speed on it.

Anything else additional that you need to
say, state?

MR FAl RBROTHER: No, | think the record
shows it's supported by the ANC and the Ofice of
Planning is here with its report as well.

CHAI RPERSON  RI FFI S: Ckay, let's zip
t hrough this. Let's go to the Ofice of Pl anning.

M. Jackson, good norni ng.
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MR JACKSON: Good norning, M. Chairman,

Menbers of the Board, just briefly I'Il go through ny
report.

CHAI RPERSON GRI FFI'S:  You can stand on the
record, if you'd |like.

MR JACKSON: | just want to nake a couple

CHAI RPERSON GRI FFI S: | would like you to
hi ghl i ght t hings.

MR JACKSON. Al right, if you go to --
Exhibit 3 identifies an area that's in question as
identified on the board here.

CHAI RPERSON GRI FFI'S: Yes.

MR JACKSON: But according to the
information that | was provided, | Dbelieve that
there's also going to be a 7 foot screening wall on
the back, so if you add the 7 feet to the 3.5 feet,

then you have 10.5 feet at the highest point which

will be for the screening wall. And that only occurs
in one location along that perineter. Is that
correct?

MR FAIRBROTHER: Yes, |I'msorry. | have

anot her drawi ng that actually shows that.
(Pause.)

Actually, | have a picture of this, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

bel i eve, too. There is an existing tel ephone pole
that sort of does a kind of spider web of wres that
sort of radiate from it at the top of it, so we're
actually bunping that wall out in that |ocation, kind
of screen those wires fromthe residents.

CHAI RPERSON @RI FFI S: Is it directly
adj acent or is it across the alley?

MR FAl RBROTHER: It's directly against
the face of the buil ding.

CHAI RPERSON GRIFFI'S: | see.

MR FAIRBROTHER. The face of this wall.

CHAI RPERSON GRIFFI'S: | see.

MR FAl RBROTHER | have a nunber of
pictures of what's in that alley.

CHAlI RPERSON GRI FFI S: Before you nobve on
that, just to orient, can you point to 14th Street on
t hat el evation?

MR. FAl RBROTHER: 14th Street would be

this way.

CHAl RPERSON GRI FFI'S:  Excel I ent.

MR FAIRBROTHER  West woul d be the other
way, Yyes.

MR JACKSON: To conclude ny statenent,
still with regard to this request, we find that it's

consistent with the conditions of 774.2 and therefore
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it's eligible for granting the special exception under
those conditions as was the case with the original
application, it's consistent with the conprehensive
plan and ny understanding is that the ANC is aware of
this and approved this proposal.

W also received coments from the
review ng agencies, from the Police Departnent and |
believe this norning we had -- we distributed a copy
of the response from the Fire Departnent which also
did not raise any concerns about the proposal.

CHAlI RPERSON (Rl FFI S: Is the Applicant in
possessi on of this?

MR FAl RBROTHER: Is it part of the --
no, | don't have a copy of that.

Thank you.

MR JACKSON: Based on that, M. Chairnman,
the O fice of Planning reconmended approval .

CHAl RPERSON GRI FFI'S:  Good, thank you very

much, M. Jackson.

Are there questions from the Board of the
Ofice of Planning?

(No response.)

Questions of the Applicant?

(No response.)

M. Jackson, your report is, as wusual,
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very informative. In fact, | |ooked at your section
in order to really get acclimated with this, but there
was also and I'm glad you pointed out the fact of the
differing -- because we had probably six to eight
different heights being discussed and so just to get
t hat clear.

That being said, let's nove on. Ve do
have the Police Report, ANGC 2F.

Ms. Renshaw, do you have that?

VI CE CHAI RPERSON RENSHAW Il will in a
m nut e.

CHAI RPERSON  (RI FFI S: Is there an ANC
report on this?

VI CE CHAI RPERSON RENSHAW VW have a --
let's see, it was included --

CHAl RPERSON @RI FFI S: In their Decenber 4

neet i ng.

(Pause.)

M5. BAI LEY: M. Chairman, | don't think
we saw an ANC -- but the Ofice of Planning, if |I'm

not mstaken, their report indicates that the ANC
unani nously reconmmended approval on Decenber 4th --

VI CE CHAI RPERSON RENSHAW But did not
submit anything for the record?

V5. BAI LEY: No na' am
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CHAl RPERSON @RI FFI S: I don't have a

record that we have a subm ssion of a physical letter,
but --

MR NETTLER W were sent a copy of it.
| can provide a copy to you as well.

CHAI RPERSON GRI FFI S: That's fine. V'l |
put it in the record as it is, as M. Bailey has
exactly stated and correctly stated that Ofice of
Pl anni ng di d nmake reference to that.

And then we referenced all the other
subm ssions of the government agencies at this tine,
am| correct? Anything we're |acking? No. Ckay.

Is anyone here attendant to application
16969 of the U S. Properties Devel opnent Corporation
to give testinony today? Testinony in support or in
opposition to the special exception? |If you are here
to give testinony, you can stand and indicate that.

No one is standing. I think we can nove
on and go to the Applicant for closing remarks they
m ght have.

MR NETTLER It's unfortunate that we're
here, although we always like to be before you --

CHAl RPERSON GRI FFI'S:  You're so ki nd.

MR NETTLER VW would request your

approval and we would request a bench decision as
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wel | . W are sinply awaiting your approval before a
shovel gets into the ground and | think alnost all the
units have actually been sold already, so people would
like to nove down to that spot as well.

CHAl RPERSON GRIFFI'S: Well, | don't know.

(Laughter.)

CHAI RPERSON  QRI FFI S: Ckay, any other
final questions, information needed by the Board? |'m
fully prepared to nove ahead with it today and | would
nove approval of Application 16969 of U S. Property
Devel opnent Corporation for the special exception from
subsection 774 -- from the rear yard requirenments to
allow the m xed use. This is at the prem ses of
1522- 1526 14th Street, N W

I'd ask for a second.

VI CE CHAI RPERSON RENSHAW  Second.

CHAl RPERSON GRI FFI'S: Thank you very nuch,
Ms. Renshaw. | think the record clearly and
adequately reflects the strong case presented for a
special exception and that is clearly this is in
harmony with the general purpose and intent of the
zone plan and maps and | don't believe that this woul d
in any way adversely affect the use of neighboring
adj acent properties.

W do have submission letters of support
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or submssion letter, | should say. W did not
articulate on the oral record and | would just make
note of it that M. R pptoe submtted a supportive
letter and that is Exhibit 26.

May | heard di scussion on the notion?

(No response.)

Very well, 1'd ask all in favor signify by
sayi ng aye.

(Ayes.)

Qpposed?

(No response.)

And we can record the vote, please, M.
Bai | ey?

MS. BAILEY: The vote is recorded as 4-0-1
to approve the application. Motion nmade by M.

Giffis, seconded by Ms. Renshaw, M. Zaidain and M.
Hannaham are in support; M. Etherly is not present
today. Makes that a summary order, M. Chairnan?

CHAI RPERSON  GRI FFI S: I don't see any
reason why we couldn't do a summary order, unless the
Board feels differently, yes.

MR NETTLER  Thank you very much

CHAl RPERSON GRI FFI'S: Good, thank you al
and good | uck.

Let's nove on then to the next case.
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M5. BAI LEY: Application No. 16968 of

Wal ker Menorial Baptist Church, pursuant to 11 DCWR
3103.2, for a wvariance from the |[|ot occupancy
requi renents under section 403, and a variance from
the rear vyard requirenents under section 404, to
construct a two story addition to an existing church
in the R5-B District at premses 2020 13th Street,
N. W, Square 236, Lots 48 and 62, per subdi vi sion.

Al those persons who plan to testify,
pl ease stand to take the oath.

(Wtnesses sworn.)

CHAI RPERSON GRI FFI S: Good  norning,
gent | eren. | just need you to turn on your
m crophone. Actually, before everyone turns on all of

them I'mgoing to have just one on at a tinme and you

turn it on by touching the base in front. There's a
smal|l button there. And you'll see there's a red --
now the difficulty wll be if all four are on, you're

going to get feedback in which case |I'm going to ask
that as you speak you just turn the m crophone on and
if you' re not speaking, you can turn it off.

Let us -- | think we can junp directly
into this and | would just have you introduce
yoursel ves and those folks that are with you and then

you can nove on in presenting your case.
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MR GREEN Yes, ny nane is Reginald

G een. I"ve served for the past 36 years as the
Pastor of the Wl ker Menorial Baptist Church which has
this request before the Board of Zoning Adjustnent.
To ny left is a nenber of our official board, Deacon
Hal Brookings who also is an architect. To ny far
right is M. Leon Sirms who is the chairperson of our
Trust ee Board. M. Isham Baker is our architect who
has been hired to nove this project forward. There
are other nenbers who are not here at this table, but
are here in the audience.

Let me express on behalf of \Walker
Menor i al Baptist Church famly nunber one, the
appreciation for the Board of Zoning Adjustnment noving
expedi tiously to hear our request before you today.

The inportance of this will be stated by
our architect, but | thought it inportant that I
nmention a couple of sonme things with sone brevity.
One, the church is 112 years old conme this year.
W've had full support of the community through the
years and officially a witten comunication we know
fromthe ANC 1B which is the area in which the church
is located, supporting and endorsing our request.
There has been no objection that we know of to the

request being made. So we're very pleased to be here
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today and we're prepared now with that statenent to
have our architect speak to the Board.

CHAl RPERSON GRI FFI'S:  Good, thank you very
much.

MR. BAKER  Good norning, M. Giffis and
Menbers of the Board. M/ nane is |sham Baker. I
reside at 5061 MacArthur Boul evard, N W, Wshington,
D.C. and |I'm president of Baker & Coopers, P.C

My office address if 4000 Al benarle
Street, N.W, Wshington, D. C

Wal ker Menor i al Bapt i st Chur ch has
effectively served the Wshington, D.C comunity
since 1890 and wishes to continue to do so. The
success of the city in attracting new residents and
busi nesses to the Cardozo-Shaw nei ghborhood and the
peculiar configuration of the adjacent properties on
which the church wants to build, places Walker
Menmorial in a precarious position. At best, the
circunstances limt Wl ker Mnorial's growmh and at
worse, the situation threatens the church's long-term
exi st ence.

For these reasons we appeal to you for
relief fromthis predicanent. WAl ker Menorial Bapti st
Church is located at 2020 13th Street, N.W on Square

236, Lot 62. The church also owns lot 48, a vacant
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ot north of the church. The alley between |Iot 62 and
48 was recently closed and that property is now owned
by Wl ker Menori al .

These properties are shown on our Exhibit
1 of the Application, if you have that.

Townhouses exi st to the north and south of
the church and a public playground exists to the
nort hwest .

A large retail apartnent conplex is under
construction to the southwest, along U Street.

G oups that wuse the church include the
physi cal chall enge. This applies to aged persons as
well as to younger persons suffering from a |leg
injury.

The level of the sanctuary is 4.4 inches
above the level of the sidewalk and the transporting
of caskets from the sidewalk to the sanctuary is
anot her inportant concern of the congregation.

Wal ker Menorial recognizes both of these
problens as critical to its mssion and w shes to
resolve these issues by adding an elevator to the
conpl ex as soon as practical

In exam ning the present zoning ordi nance,
no acceptable way to add an el evator was found. The

only viable option seens to be for Wal ker Menorial to
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request a variance and to construct an elevator
addition on Lot 48 and the recently acquired all ey.

Because of the limted size of this site,
the wdth of the addition has to be very shallow
Wal ker Menorial proposes that this addition contain a
| obby w de enough to permt one to bring a casket
inside, out of the elenents, and wde enough to
accommodat e an el evator shaft and an el evator | obby on
t he sanctuary | evel

O her aspects of the addition, classroons
and offices will be limted by this shallow w dth.
Exhibit 2 shows the proposed floor plans. Al t hough
this is not a large addition, the west wall of the
full structure will be less than the required 15 feet
fromthe rear property line.

Also, the ~current structure was built
prior to the adoption of the zoning -- present zoning
ordi nance and exceeds the allowable |ot occupancy of
60 percent. The existing church covers 86 percent of
the lot and the addition will reduce the |ot coverage
by only 1 percent. W therefore request a variance to
the rear yard and the |ot coverage provisions of the
zoni ng or di nance and present t he fol |l ow ng
justifications.

The  physi cal characteristics  of t he
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property will make it difficult for the owner to use
the property in conpliance with the zoning regul ations
and these factors create a financial hardship for the
owner in using the property consistent with the zoning
regul ati ons.

No viable option exists for building the
property wthin the requirenents of the zoning
or di nance. The only available property before the
project is exceptionally shallow Lot 48 and the
adjacent alley are 40 feet deep. Square 236 contains
approximately 54 lots and 50 of these are deeper than
40 feet. In fact, alnost all of the lots in the
square at least 100 feet deep. The depth of Lot 62
and the adjacent alley make it difficult to
accommpdate even a nodest size institutional building
on the property in accordance wth the zoning
regul ati ons.

Oher options for the addition were
i nvestigated and none proved to be acceptable. One
option was to purchase additional property adjacent to
the church. This is not feasible for several reasons.

There is no vacant property and the occupied |and
nearby is used either for residences, public parks or
busi nesses.

The parkland and the commercial property
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are not avail able. Purchase of the residences would
be at extrenmely high cost and would al so contribute to
depl etion of the housing stock in the area.

The purchase of additional property in the
area would also place an undue financial hardship on
t he church

The second option for the addition was to
tear down a portion of the front facade of the church
and build a ranp along 13th Street. To do this would
be extremely costly, placing an undue financial
hardship on the church. Destruction of the facade
woul d al so destroy the appearance of Wal ker Menori al,
would alter interior circulation of the facility and
woul d el im nate the chapel.

This would deny Wl ker Menorial a nmajor
asset of any church, the neditation chapel, where one
can find respite fromthe frantic pace of nodern life.

Ganting of this application will not be a
substantial detrinent to the public good. Wal ker
Menorial Baptist has occupied this site for nmany
decades. Al though the facilities of the church wll
increase wWth the addition, this wll not nean a
gromh in the amount of traffic, noise or lighting. A
neasur abl e increase in the nunber of persons who drive

to the facility wll not be triggered by BZA s
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acceptance of this application.

Construction of the facility to nake the
church acceptable to the physical challenge will help
wal ker Menor i al retain its present menber shi p.
Approval of this application wll enable the church to
serve its congregation and the conmunity better.

Ganting of this application will not be
inconsistent wth the general intent and purpose of
the zoning regulations. Wal ker Menorial Bapti st
Church is in an RF-5-B district where churches are
permtted and its location is consistent with the
conpr ehensi ve pl an.

The church was constructed prior to
enactment of the present zoning restrictions and its
| ot occupancy exceeds the limt of 60 percent. The
existing church has a lot occupancy of 86 percent.
The addition, however, wll reduce the |ot occupancy
to 85 percent. The further reduction in the percent
of lot occupancy is not possible wthout the
acquisition of additional |and. Such acquisition
woul d decrease the housing stock in the area and woul d
incur -- and probably incur the wath of the
nei ghbor s.

W strongly urge you to approve this

application for a variance. Deni al of this
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application would elimnate the church's only
desirable option. The other alternative would be for
Wal ker Menorial to acquire additional |and, further
depl eting the housing stock, destroy the front facade
of the present building or to nove out of the
| ocality. This would nean |eaving a conmunity which
it has served for over a century, a neighborhood it
| oves and one by which it is |oved.

M. Chai r man, t hat conpl et es our
presentation

CHAI RPERSON GRI FFI'S:  Thank you very nuch
A couple of quick questions. First of all, you
stated several times that the church, the existing
church was built prior to the existing zoning
regul ati ons. However, there's a statenent in your

previ ous subm ssion that indicates that the structure

was built in 1981, | believe?

MR BAKER That's correct. | believe
that was the variance given for that, as | recall, at
the tine.

CHAI RPERSON GRI FFI S: | see. But you're
referring to what was previously -- | guess |'m not

understanding your reference in that the church was
constructed prior to the enactnment of the present

zoning restrictions.
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MR BAKER | think that's not correct,
M. Chairnan. As ny menory serves ne, talking wth
M. Magee who was the architect for that, | think he
had to get a variance. | think there's a variance on

the record for that.

CHAI RPERSON CRI FFI S: M. Ronny Magee was
the architect?

MR BAKER WIlie Mgee.

CHAl RPERSON GRIFFI'S: Ckay. Indeed. It's
good to see so nmany architects in the District of
Col unbi a.

So clearly the Walker Mnorial Baptist

Church was constructed, as we're looking at it now in

MR BAKER I n 1981.

CHAl RPERSON  GRI FFI S: And there was a
variance attendant to that in order to do that. Ckay.

Then additionally, when we | ook at Lot 48,
now first of all, | think it's fairly convincing the
case of expansion is needed in order to first of all
make it accessible to those that are physically
challenged in terns of getting up the stairs and
putting an elevator in. W've seen nunerous cases of
that and numerous cases attendant to churches doing

t hat . Al so, of course, the functioning and what's
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needed in terns of the caskets and such, that's
pertinent.

Sone of the issue that | have a little
problem is what you said in making that very strong
case and you said and while we're at it, we'd like to
add a classroom and a couple of offices. So what |'d
like to do is just briefly walk through Lot 48, tel
me what it is in terns of with the addition. If you
ook at it separately from the entire building, what
the | ot occupancy would be just for the addition that
woul d accommodate an elevator and the entrance into
t hat . Then what does it do with the total addition?
Does that make sense? Am|l clear?

MR BAKER It wouldn't change very nmuch
because the maxinmum is 60 percent. W are quite a
di stance from there. It wouldn't change very nuch.
It would reduce it slightly.

CHAI RPERSON  GRI FFI S: But Lot 48 s
approximately what? 1It's 1,000 square feet?

MR BAKER Lot 48 is 18.6 by 40. |It's a
very small lot and the alley is 10 feet wide. So
we' re not tal king about nuch area there.

(Pause.)

If you -- | would say -- you'd have 18

foot 6 by 31 feet that you would |ose, 279 feet that
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you woul d take away fromthat, if we go to the square

f oot age.

(Pause.)

Two hundred seventy-six. Hm  You' d have
8,669 square feet. Let's see if | can -- we don't

have the buil di ng.

CHAlI RPERSON GRI FFI S: Wiile he's working
on those calculations, M. Geen, | wuld ask you,
perhaps you can answer this, have the lots been
conbi ned? Has Lot 48 and the public alley and Lot 62
been conbi ned toget her?

MR GREEN. | don't think they have.

CHAI RPERSON  GRI FFI S: So they're still
separate | ots?

MR GREEN: | think that's correct, isn't
that right?

MR BAKER Yes, separate |ots.

CHAl RPERSON GRIFFI'S:  Are you antici pating
that they would be conbi ned at some point?

MR, BAKER  Absol utely.

CHAI RPERSON  CGRI FFI S: M. Mnroe, are
there legal inplications for us hearing this before
the lots are conbi ned?

M5. MONRCE: | don't think so, but I'm not

100 percent certain to be truthful.
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CHAI RPERSON (Rl FFI S: Vell, ny indication

and inclination would be that we'd need to | ook at Lot
48 independent and its | ot occupancy and not take into
account the adjacent building, otherwise we actually
have a variance that's going to two separate |ots.

M5. MONRCE: Because the alley in the
center is not yet conbined with Lot 48, is what you're
sayi ng?

CHAI RPERSON GRIFFI'S:  |I'm tal ki ng about 62
which is the existing structure.

M5. MONRCE: Ri ght. And then there's an
alley in the center and --

CHAlI RPERSON (Rl FFI S: [''m not sure where
the ownership of that -- the alley is -- how is that
conbined? Is it conbined in either |ot?

MR, GREEN. W now have ownershi p.

CHAI RPERSON CGRI FFI S: I under st and
ownership, but do you own it as a separate parcel
then, a separate lot?

MR GREEN. Let ne ask the architect.

CHAI RPERSON GRI FFI'S:  Ckay.

MR BAKER Both properties are owned by
t he church. I[t's our understanding, and we're in the
process of conbining the lots now, that is attenpts

have already started, but it's our understandi ng that
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the conbining of |ot does not affect this hearing, we
were informed of that.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. BAILEY: M. Chairman, the application
was advertized per subdivision, so it was advertised
as if there was something pending concerning the
conbi ning of these |lots.

CHAl RPERSON GRI FFI' S:  Ckay.

(Pause.)

MR GREEN It would appear, M. Chairnan,

that the | ot occupancy would still be above 80 percent
if we made the nodification. It woul dn't change very
much at all.

CHAI RPERSON GRI FFI'S:  You nean just having
t he vestibule and the el evator?

MR GREEN Yes. You have to have a
vestibule, the elevator shaft and a corridor in back
of it. And also --

CHAI RPERSON GRIFFI'S:  The stairs that are
showi ng, are those fire rated egress stairs?

MR GREEN: Let ne refer to the ground
floor plan. W're showing a |obby, an elevator | obby
that enables one to bring in the casket.

CHAI RPERSON GRI FFI'S:  Correct.

MR GREEN: And then there's an el evator
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shaft. And then there is a corridor behind that. And

there is a very snmall corridor that enables the famly
in a funeral to go see, walk up the stairs as the
casket goes, so the famly is together. So the only
thing that you wuld lose wuld be those two
classroons to the right. What |I'm saying is if you
del ete that square footage from the overall conplex,
you still have a | ot occupancy of over 80 percent.

CHAI RPERSON GRIFFI'S:  If you take away 436
square feet of |ot occupancy, you still have over 80
per cent ?

MR GREEN Two hundred seventy-six; 18.5
times 31 feet.

CHAlI RPERSON GRI FFI S: So your indication
on the ground floor, the CR which I'm taking as
O assroom those are the pieces that you're saying if
you take them away, those are both indicated 218 feet
api ece?

MR GREEN:  Yes.

CHAI RPERSON (Rl FFI S Al right. So
that's --

MR GREEN: Four hundred square feet. I
don't have the square footage for the whole conplex.
| have to go at it sort of a --

CHAl RPERSON  CGRI FFI S: Ri ght, no, |
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under st and.

MR GREEN If you look at the entire --
you're only seeing a snmall portion of the church here,
the church goes back here. W're show ng the portion
dealing with the elevator and therefore those two
classroons don't constitute a very large portion of
the footprint of the church.

CHAl RPERSON CGRI FFI'S: R ght. kay.

And the elevation is showng the 13th Street
elevation, that's the final design?

MR GREEN Yes, that shows the addition
with it. It's down to nake it appear that it's part
of the church, that is, we have taking the addition of
the church and tried to extend that.

CHAI RPERSON GRI FFI'S: I ndeed. Ms. Monroe,
are you concerned that there is and do you concur with
the Applicant that there is no parking requirenent?

M5. MONROCE: According to the regul ations,
you need one parking spot for every 10 seats in the
chapel and |I'm assumng you' re not adding any seats
here, correct?

MR GREEN. That's correct.

M5. MONRCE: So under that regulation, |
would interpret it to agree with them that they don't

need any nore parking other than what they have.
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CHAI RPERSON Rl FFI S: Based on the fact

that they have an existing condition and they' re not
increasing the existing condition, that would then
i nvoke the --

MB. MONRCE: Ri ght, which would invoke --
can | ask a question of the Applicant?

CHAI RPERSON GRI FFI'S: Yes.

M5. MONROCE: Do you mnd? On your earlier

guestion about the conbined lot, | just want to
under st and. The church is here. There's a 10-foot
alley which is now closed and belongs to you. And
then there's another |ot which belongs to you. The
separate lot, is that 48 where the classroons wll be?

Wiere the new addition will be put on?

MR GREEN. The lot is 48.

M5. MONRCE: |s that the nunber?

MR GREEN. That's the nunber, yes.

M.  MONRCE: kay, what is the ot
occupancy of the addition on that |ot?

CHAI RPERSON Q(RI FFI S: That's what | was
aski ng.

M5. MONRCE: R ght, separate from Lot 62.
Assunme the church isn't even there. What woul d be
the | ot occupancy of the new building to be put on Lot

48? | think that's the probl em here.
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MR ZAIDAIN.  Just to nake sure |'m clear
on where you're going with this, the reason why that's
a problemis because the |ots have not been conbi ned?

M5. MONRCE: Well, it could --

CHAI RPERSON CGRI FFI S: It's another way to
address this application. It seems to ne ny
calculations show that the lot has a total square
footage of 1144 square feet, so what we need to know
is what the building square footage is approxi nmately.

M5. MONRCE: So in other words, Lot 48 has
a total square footage of 1148 square feet.

CHAl RPERSON GRI FFI S: No, Lot 48 has a
total square footage of 744.

M5. MONRCE: Ckay.

CHAl RPERSON GRIFFI'S:  Plus the alley which
I woul d conbine --

M5. MONRCE: Let's assune that's one big
pi ece now. See --

CHAI RPERSON  GRI FFI S: It gives you an
extra 400 because that's, |I'massum ng, 10 by 40.

M5. MONRCE: So the question is -- you're
right, I nmean the |ot occupancy would be going down 1
percent if you take the entire piece, but if you take
just the new piece, what is the lot occupancy of the

new bui l ding on the new piece is the question.
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CHAl RPERSON GRI FFI'S:  right.

M5. MONRCE: And should that be separate
or do we have to wait to hear this until the |ots have
been conbi ned? And then we can hear it as the tota
of 86 percent or 85 percent.

MR BAKER | get 85 percent -- if you
take the building as it's proposed and the el evator

the portion that's shown on the snmall site plan we

have there we have a square footage of 973.5. And
overall, the overall square footage is 1140. That's
85 percent.

M5. MONRCE: So in other words, the |ot
occupancy of the new building on the new area, the new
|ot area, the conbined 48 and the closed alley would
al so be 85 percent?

MR BAKER It is 85 percent.

M5. MONRCE: (Ckay.

MR BAKER It is 85 percent. Now he
asked if we delete the -- for the nonment, the
cl assroons, then you get a different nunber.

CHAI RPERSON &Rl FFI S Vel |, we can
approximate it as you took off -- it's alnost half.

MR BAKER  Well, it's about -- it's not
half, it's not half. Too bad we didn't bring the

architectural drawings. It would have saved a | ot of
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(Pause.)

CHAI RPERSON CGRI FFI S: Wiat would it nean
percent | ot occupancy if you took away that part?

MR BAKER That would nean the church
woul d have to cone back to apply again, to add the
cl assroons, if we went that route?

CHAI RPERSON GRI FFI S: No. | think you're
here now asking for that.

MR BAKER  Yes, right.

CHAI RPERSON GRIFFIS: | was just trying to
explore the entire piece of this because as | stated,
I"m very convinced getting up to that portion and so
as we add on to that, that's where |I was just having
sone difficulty, so | wanted to know whether you had
done calculations in that mnanner, one, just for the
separate lot and two, what was the actual addition
that we were |ooking at beyond that of the vestibule
and the el evator?

But | think I"'mclear on that and | don't
think we need to spend any nore tinme on it. | think
we can nove on.

Is there other presentation in the case
that you would Iike to pursue? Very well.

Then let us go to the Ofice of Planning
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report. Are you in receipt of the Ofice of Planning

report?

MR BAKER Yes, we have it.

CHAI RPERSON GRI FFI'S: Good

MR, BAKER  Yes, yes.

CHAlI RPERSON GRI FFI S: It's dated January
21st. Unless | hear any objection from the Board, |

think we can waive our rules and accept the report.
Not knowi ng any objection, let us look at it. | think
it's fairly evident in the Ofice of Planning report,
they're reiterating, but also substantiating the case
that's before us and that 1is first of all the
uni queness. The Applicant has stated it, one, in the
dinension of the lot that's in question. I think we
could add, too, the entire Lot 62 also is quite unique
in terns of its size and its shape and its adjacency
to that strange alley system that is evident as you
| ook at the aerial photograph. They also, Ofice of
Pl anni ng, tal ks about this uniqueness also giving rise
to the practical difficulty in accomodating the
building in its growh and those aspects that are
required for the continued existence and the program
of the church

Any other highlights noted by the Board in

the O fice of Planning report?
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Does the Applicant have any questions or
observations of the Ofice of Planning because we
don't have a nenber which we usually do. They present
their report and then they avail thenselves to cross
exam nati on and questi ons.

MR BAKER VW've talked with the Ofice
of Planning on several occasions. VW were at the
church when they took pictures. The pictures are in
your report and we discussed it with them so we're
quite famliar.

CHAl RPERSON GRI FFI'S:  Ckay. Anything el se
concerning the O fice of Planning report?

VI CE CHAlI RPERSON RENSHAW M. Chairnman,
just to state that the Ofice of Planning said that
the DDOT had no objection to the closing of the dead
end alley, providing that no requests for a curb cut
on 13th Street result from future devel opnent. In
conjunction with the alley closing, Lot 48, owned by
the church -- ny question had to do, is there on 13th
Street a cutout for church vehicles or hearses?

MR BAKER That alley has been cl osed for
many years. There is no curb cut there at all.

CHAI RPERSON  GRI FFI S: I noticed in the
phot ographs submtted that you actually have a chain

link fence that connects the church all the way to the
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lot, but your actual acquisition of the lot was in
2002. Was the alley closed and its transfer of
ownership just went to you or how was that done?

MR BAKER The alley was just closed, but
it's been a legal alley for many years. It's not been
an alley used for I don't know how | ong.

Reverend G een can speak to that nore.

MR GREEN | think inadvertently that was
done because --

CHAI RPERSON &R FFI S: What was
i nadvertently done?

MR, GREEN. The fence put up.

CHAI RPERSON GRIFFI'S: | see.

MR GREEN. That was really to protect the
integrity of the property. So | guess you could say
we illegally did it, because the alley was not --

CHAl RPERSON GRIFFI'S: That would be a fair

st at ement .

MR GREEN. So we did that unbeknownst to
the fact.

CHAlI RPERSON GRI FFI S: Very well, but two
t hi ngs. Ms. Renshaw s question is then vehicles

comng in and in fact, hearses carrying caskets would
cone down the alley at the rear of the property, is

that correct?
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MR BAKER  Wien the project is designed,

there will be a place for the vehicles to conme. The
vehicles will park on 13th Street.

CHAlI RPERSON GRI FFI S: Ckay, so you don't
anticipate any vehicular required program vehicul ar
traffic in the alley?

MR BAKER  No, no, no, no.

CHAI RPERSON (Rl FFI S: Ckay. The second
piece is DDOI"s concern about curb cut. And it seens
a little strange, first of all, just for the record,
you're not anticipating creating sonme sort @ of
vehi cul ar access off of 13th Street?

MR BAKER  No.

CHAI RPERSON GRI FFI S: I think that shows
evidently in your design as it will be all building.

MR BAKER  Yes.

CHAl RPERSON GRI FFI'S:  Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW  Are you goi ng
to request of DDOT that parking be restricted in front
of Lot 48 and in front of the alley portion which you
have acquired in order to accommodate church vehicl es?

Is there restricted parking at the present tine?

MR CGREEN No. Ms. Renshaw, there are

parking problens just in the District. Qurs has that

simlar kind of problem R ght now we have pernanent
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use of the Reed Center for parking of our cars, an
agreenment worked out wth the city. So we don't
anticipate any need for a curb cut. The traffic
novenent just remains as it is. Just work with the
city in terns of -- and the neighborhood in terns of
how we park

CHAI RPERSON CGRI FFI S: You don't have an
application or anticipate a request for the renoval of
public street parking into a restricted parking for
your use only?

MR GREEN. No, we don't have anything in
pl ace for that.

CHAl RPERSON GRI FFI'S:  kay. Very well. |1
think that covers everything that we need to | ook at
in terns of the Ofice of Planning report. ANC 1B, as
indicated by the Applicant, did reconmend approval W
have Exhibit No. 22, their letter, and it is all
proper and before us correctly. Is that right, M.
Renshaw?

VICE CHAI RPERSON RENSHAW Yes, M.
Chairman. It is signed by Deborah Thomas, the chair,
and also Philip Spalding, the secretary. And the
letter is dated January 3, 2003. This is ANC 1B
And they wunaninously support the application. A

guorumwas present at their January 2, 2003 neeti ng.
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CHAIl RPERSON GRI FFI'S:  Good, okay, and al so

just to note in the record as you' ve just indicated,
there is a letter fromthe Wban Parking Ventures, LLC
that did confirm in fact, the arrangenent for the
Reed Center which is approximately a block away. I's
that correct, off of 14th Street.

VW do have a letter from Council Menber
G aham dated Novenber 19th in which he's indicating
support of this application and the variance request.

MR GREEN. M. Chairman, if | mght add a
comment for you speaking to that issue?

One inportant nature of this church is
that it has historically been involved in nei ghborhood
i ssues, for exanple, the Poor People' s Canpaign was
housed for activities for that. The March on
Washington, it was involved in that. So historically,
it's been sensitive to itself is not just for itself,
but for the purpose of what churches ought to be, just
as schools, serving the neighborhood in which it's
| ocat ed. | think historically that's been one of the
favorabl e, one  of the real pl uses  of this
congregati on. Wth the church, having been a fornmer
Freedom Ri der nyself, | understood the need for that.
And the congregation has had always this favorable

kind of relationship with the comunity it serves,
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i ncluding the new cormmunity, because the community has
changed. Part of this is that we mght better serve
in that regard, even while we serve the congregation
itself. | just wanted to put that on the record.

CHAI RPERSON GRI FFI S: CGood, and you bring
up an interesting point. Do you know of fhand what
percentage of the congregation is from the direct
adj acent nei ghbor hood?

MR GREEN It's changing all the tine.
W haven't done a survey in the |last several years.
One of the things we may want to do is now do a kind
of survey to get a sense of how that popul ation pans
out in ternms of the nenbership. W still have a
si zeabl e nunber, obvi ously.

CHAl RPERSON (R FFI S: What is the
menber shi p?

MR GREEN CQur last count was 411 was the
-- we just got that the other day. That's the actua
count of menbership.

Also, | mght add the church is roughly a
hal f bl ock away froma Metro station

CHAl RPERSON GRIFFI'S:  Indeed. | think the
Board is very famliar with the site and the contacts
we have, other applications directly adjacent to the

church and nost of the corners in all that area and up
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the block and down sonme of the bl ock. So not to
nention sonme of the Board Menbers live in approxinmate
| ocation to the site.

That being said, t hat is all t he
information officially that was submtted as ny
records show. |If anyone has an indication of anything
else -- are there people here present today attendant
to application 16968 of the Wil ker Menorial Baptist
Church to give testinony, persons giving testinony in
support or in opposition, now would be the appropriate
time to do so.

Do you anticipate having anyone else
testify in your behal f?

MR GREEN: No.

CHAlI RPERSON GRI FFI S: Very well, then |
would turn to you and ask for any closing remarks as
you see fit.

MR BAKER M. Giffis, we'd like to
express our appreciation for being able to cone before
you. W also would like to express appreciation for
the help given by the Ofice of Planning in
preparation of this.

W urge you to support this, to approve it
and if possible, we'd like to request a bench

decision, if that's --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64
CHAI RPERSON @RI FFI S: Good, thank vyou.

One last question. As the record notes, there's
adjacent to the church, it's actually in a block of
row dwel | i ngs, old townhouses and the photographs show
that well. Have you shown the designs and plans to
t he adj acent nei ghbors on that bl ock?

MR BAKER W have not. W made efforts,
a nunber of calls for M. Thonas, the ANC
representati ves have changed recently. W have spoken
with M. Quyot nmany tines. In fact, he cane to a --
there was a community neeting at the Reed Center, sone
time ago and people were invited and sone of the
nmenbers of the comunity came out.

CHAI RPERSON GRI FFI'S: Yes.

MR BAKER W actually wanted to go to
the nonthly neeting and | couldn't get in touch wth
Ms. Thomas and she didn't return ny call.

CHAl RPERSON GRI FFI' S:  kay.

MR BAKER But yes, the comunity has
seen it and we had special neetings wth a
representative of the Fire Departrment when we were
di scussing the alley.

CHAI RPERSON  GRI FFI S: | ndeed, but you
haven't made additional efforts to walk it by sone of

t he adj acent residents?
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MR. BAKER W have not.

CHAl RPERSON GRI FFI' S:  Ckay.

MR GREEN. But that is something as part
of this process even pursuant to your action that |
think is advisable to be done is to have a neeting
with the community, so at least so they' Il see what is
com ng.

CHAI RPERSON GRI FFI'S: Yes.

MR GREEN And we'll make a commtnent to
do that.

CHAlI RPERSON GRI FFI S: I would agree, and
believe ne, | think this Board is very well aware of
the burden of having a conmunity neeting. That's not
really ny purpose of bringing it out, but | think and
| think the Board would strongly urge that you do wal k
up a couple of houses and down a couple of houses with
those residents or owners, whatever they may be and
just have them be part of what you're doing so that
you don't get a point at which they are not a part of
and nmaybe even cause sone probl ens.

MR GREEN Especially the neighbors that
are on the very side of the church.

CHAI RPERSON GRI FFI S: Actually, | would
very much agree. |Is this inthe Hstoric District?

MR GREEN. Ch yes, it is.
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CHAI RPERSON (Rl FFI S: Have you been to

HPRB at this point?
MR BAKER No yet, not yet.

CHAl RPERSON &Rl FFI S: You're doing HPRB

after us?

MR BAKER W have appeared before them a
nunber of tines. W don't anticipate we'll have any
difficulty. It is our conmmtnent to accept the

di scipline of the design of the church and to nake it
look like it was there all the tine.

CHAI RPERSON GRI FFI'S: | understand

MR BAKER | don't anticipate we'll have
any difficulty.

CHAlI RPERSON GRI FFI S: Are you schedul ed?
Are you on the schedul e?

MR BAKER We're not yet on the schedul e
yet.

CHAlI RPERSON GRI FFI S: Ckay, this is what
gives ne particular concern is if HPRB in their great
wi sdom changes dramatically aspects of this would that
affect the zoning, then you may be com ng back to us
which is always the difficulty of which should go
first, but as your judgnent is to be here first, |
think we would clearly entertain any sort of sinple

nodification to an order if that came up.
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Vell, | don't see any other issues at this
poi nt .

Ms. Renshaw?

VICE CHAI RPERSON  RENSHAW Just a

st atenent about your immedi ate nei ghbors and the fact
that you have said that you will wal k the plans up and
down the block and across the street. I would also
urge that you share with them your construction plans
and let them be a part of know ng your schedule and
maybe some advice on truck routes and in that way you
can | essen what should we say the tenperature of the
nei ghbor hood, should anything bother them So it's
j ust good advi ce.

MR GREEN Vel |, having been involved
with really when years ago when we were dealing wth
setting up ANC, Advisory Comm ssions, | happened to be
working with the agency and | was assigned to work on
establ i shing the boundaries of the ANC years ago, so |
knew the legality and inportance of ANCs and the
communi ty, you know, having that role of presentation.
So | understood and still wunderstand the inportance
of nei ghborhood when you're revitalizing, when you're
doi ng anything, how inportant that is. | understand
and the government understands it well. And that's

al ways been our intent to nmake sure that happens. And
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that will continue.

CHAlI RPERSON  GRI FFI S: CGood, thank you.
Board Menbers, discussion? Mdtions? Actions? Lunch?
What do we want to do.

VI CE CHAI RPERSON RENSHAW M. Chairman,
I'm a little bit shall we have, you have the
proverbi al hiccup when you hear that the Applicant has
not yet been before HPRB, but right at this point,
barring any extrenme design changes or coments of
HPRB, | would be noved to reconmend approval of the
application of Wal ker Menor i al Bapt i st Chur ch,
pursuant to 3103.2 for a variance from the |ot
occupancy requirenents under Section 403 and a
variance fromthe rear year requirenents under 404, to
construct a two-story addition to an existing church
in an R5B District at 2020 13th Street, Northwest,
Square 236, Lot 48. Correct? W're not bringing in
62?

COW SSI ONER HANNAHAM | would second
that. D d you conplete your notion?

VI CE CHAI RPERSON RENSHAW  Yes, | did. I
omtted 62.

CHAI RPERSON  GRI FFI S: Yes, | think the
clear intent has been testified to in terns of the

conbining of the lot and I think we can clear it up
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legally in the order to get that distinct. | don't
think it changes any formor matter the relief that is
bei ng sought and | think we have, in fact, explored,
which is sone of the reasons why | had you go through
the cal cul ations, explore the ramfications of | ooking
at it totally independently and al so conbi ned.

I think the testinony is directly to that
point, speaks to it. It is mnims what the
difference is, whether we conbine, take a |ook at the
whol e or separately.

So Ms. Renshaw, did you want to speak
additionally to the notion?

VI CE CHAlI RPERSON RENSHAW | think the
Applicant has stated his -- its case for 403 and 404.

There has been anple discussion about the rear yard
and the |ot occupancy requirenents. This is a very
smal| space added to by a very narrow alley system
that is being added to the space in order to
accommpdate an elevator for the use of their elderly
patrons of the church and also to accommobdate the
noverment of caskets into the main sanctuary of the
chur ch. The addition of the alley space extends the
allowable Lot 48 into a better configuration to
accomodate their request for an inprovenment to the

church facility. It has anple comunity support from
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ANC-1B and also from the Council Menber Jim G aham

And | believe there is no objection to this and as the
owner of the property has stated, that it is going to
be done w thout substantial detrinent to the public
good and without inpairing the intent, purpose and
integrity of the zone plan.

CHAI RPERSON Rl FFI S: Thank you, Ms.
Renshaw.

M. Hannaham did you have additional
comment s?

COW SSI ONER HANNAHAM | woul d just |ike
to say how much | appreciate the fact that the church
decided to stay. There are other options, obviously.
Per haps even easier options, despite their cost and
sone churches have taken that course. They' ve noved
out of the city. But the fact that this church has
been here 112 years, going to post-Reconstruction,
it's been a part of the history and a pillar in this
comunity for all that time. | really applaud you all
for hanging in and continuing to assert an influence,
a very positive influence in the Washi ngton comunity.

Thank you, M. Chairnan.

CHAl RPERSON GRI FFI'S:  Thank you very nuch,
M. Hannaham | think the Board woul d agree with your

statenents. Additionally, to the notion in ternms of
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the direct test to zoning, | think the uniqueness has
been adequately and overwhel m ngly stated, whether we
ook at this separately as an odd-sized lot in the
entire square that is 48 with the addition of the
cl osed elenent of the public alley to the conbi nation
into 62 which is clearly a unique site. That size
directly relates to the fact of how nuch area there is
to accommodate this, in fact, required need of the
program of the church

If you look at the lot and one tries to
ook at alternatives for adding this addition to the
exi sting structure, one could say that you woul d need
to fill the front facade, the street facade in order
to make it amenable to that context of the architect
in the block, that is, attached townhouses. Once you
did that, if you were to conply strictly wth the
zoni ng regul ati ons, you woul d pr obabl y have
approximately 28.6 feet wide addition and perhaps even
maybe a 10-foot depth, not very useable and in fact,
it speaks nore to a Hollywood facade than actually a
useful structure to acconmpbdate this vestibule and
el evat or.

| don't think | need to add anything
additionally that hasn't been said already, but I

bel i eve you have a very strong case. I'd be glad to
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have anyone el se speak to the notion if they need.

If there's no need then I would call and
ask everybody who is in favor of the notion signify by
sayi ng aye.

(Ayes.)

Qoposed?

(No response.)

And we can have staff record the vote.

MB. BAI LEY: M. Giffis, did you second
t he notion?

CHAl RPERSON GRI FFI'S: M. Hannaham

M5. BAILEY: M. Hannaham Mbdtion nade by
Ms. Renshaw, seconded by M. Hannaham M. Giffis and
M. Zaidain are in support, M. Etherly 1is not
present, so the vote is 4-0-1

Summary order, M. Chairnman?

CHAI RPERSON GRIFFI'S:  Yes, indeed. | see
no objection to a summary order in this case. Good.
Very well, and thank you all very much. W appreciate
your patience in sticking the norning out with us and
have a good afternoon. Get home before the snow
accunul at es.

This would then conclude our norning
public hearing of the 21st of January 2003.

(Whereupon, at 11:54 a.m, the neeting was
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recessed, to reconvene at 1:40 p.m)

AFTERNOON SESSI ON

1:40 P.M
CHAl RPERSON  (RI FFI S: Good afternoon,
| adies and gentlenen. Let ne call to order the
afternoon session of -- oh boy, the 21st of January

2003. This is the public hearing of the Board of
Zoning Adjustnent of the D strict of Colunbia. \%%
nane is CGeoff Giffis, Chairperson. Wth nme today is
Ms. Anne Renshaw, Vice OChair. Representing the
National Capital Planning Commssion is M. Zaidain
and also representing the Zoning Comm ssion with us
this afternoon is M. WMay.

Ably staffing us fromthe Ofice of Zoning
is Ms. Bailey, M. My and also M. Nyarku who is
going to be in and out. Copi es of today's hearing
agenda are available to you. They are located at the
table that you entered into the hearing room [f we
do not have enough copies, please give indication to
staff and we'll make nore copi es avail abl e.

Al so be aware that all of the proceedings
in the public hearing and this afternoon specifically
will be recorded. Therefore, we ask several things.

First of all, when comng forward to speak to the
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Board, please fill out two wtness cards. Wt ness
cards are available at that same table. They also --
there's two left on the table in front of us, two
copies for each person giving testinony should go to
the recorder who is sitting to ny right. If we need
addi tional copies of those, we can also make those
avai |l abl e.

Wien presenting to the Board, of course
you will need to be in front of us at the table,
confortably sitting in a chair and speaking into a
m cr ophone. That m crophone should be on so that we
can record every word said.

Also, let ne just make a few housekeepi ng
-- | would ask that everyone turn off cell phones and
beepers and any other sort of noise nmaking devices so
that we don't disrupt anybody giving testinony and we
don't distract the Board from hearing that pertinent
t esti nony.

I'"'m not going to run through the order of
procedure today. W have one appeal in the afternoon
and we will go through the order as we call that case.

Let ne just state that -- well, let nme abbreviate al
the way through this so we can get on wth the appea
case and we wll make specific addresses to the

pertinence of cross exam nati on.
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The record, of course, in all public
cases, will be closed at the conclusion of each case,
except for any material that the Board specifically
requires and we will be very specific on what materi al
is to be submtted and when it is to be submtted into
this office.

After that, of course, the record wll be
permanent closed and no other information would be
accepted by the Board.

The Sunshine Act requires that public
hearings on each case be held in the open and before
t he public. The Board, however, may consistent wth
its rules and procedure and the Sunshine Act enter
into Executive Session for the purposes of reviewing a
record or deliberating on a case.

Decisions of the Board in all cases,
contested and otherw se, nust be based exclusive on
the public record. And therefore we ask that people
present today not engage Board Menbers in conversation
so that we don't give off the appearance that we were
not basi ng our decisions solely on the public record.

W will nmake every effort to conclude this
case by 6 o' clock this evening and | wll update the
schedule if we get close to that and we have not net

that. W appreciate everyone's patience in us comng
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out late. | should say for the record we do an awfu
ot of work at our lunch hour and we are basically
vol unteers and appointnments to this and have limted
time during the week to prepare. W do try and put in
our good 20 to 30 hours of preparation, but oftentine
we need an additional half an hour before we cone out.

It is productive time and | think it does lend itself
to a nore efficient afternoon for each case.

So that being said let us consider any
prelimnary matters. Prelimnary matters are those
which relate to whether a case will or should be heard
today such as requests for postponenents, wthdrawals
or whet her proper and adequate notice of a hearing has
been gi ven. If you are not prepared to go forward
today with a case or if you believe the Board should
not proceed now would be a tine to raise such a
matter. I will have an indication of people raising
prelimnary matters by comng up to the table to
address the Board. | wll ask staff if they have any
prelimnary matters for us at this tine.

M5. BAILEY: M. Chairman, Menbers of the
Board, good afternoon. There is a prelimnary matter
that has to do with the only case of the afternoon,
M. Chairman, but with your guidance would it be best

to call the case and then discuss the prelimnary

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

matter or should we take that up first?

CHAI RPERSON (Rl FFI S: I's that
to dismss?

M5. BAILEY: Yes.

CHAI RPERSON GRI FFI S: I think
that up first before calling the case.

IVB. BAI LEY: That  bei ng

77

the notion

we can take

sai d, M .

Chairman, M. Phil Feola who is representing the

property owner has filed a notion that th

dismssed as untinely and it's Exhibit No.

record.

CHAI RPERSON (Rl FFI S: CGood
Board Menbers, you are all in receipt of th

(Pause.)

kay, what 1'd like to do is
of all with brief discussion on the notion

the Appellant's subm ssion, they address it

e appeal be

24 of the
Thank you.
at?

start first

and also in

. I am not

anticipating that we wll need, but I think we are

open to the fact that we nmay have sone ora
on the notion, if needed.

I"'m going to set up about 45

di scussi on

mnutes to

deal with this, if needed, that anmount of tine, so

that everyone is aware, Board Menbers and also
participants, that that is the case.
So first of all, the nmotion to dismss is
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based on the fact of tineliness. Ti mel i ness, of
course, is being addressed by the notion that the tinme
on the clock started at the original permt that was
filed. W are, according to this notion, 11 nonths
into it, depending on the exact date which we have and
| can get -- 11 nonths which does not maeke it tinely
based on the court cases that have outlined a relative
two nonths in order to engage tineliness.

The issue, in fact, before us is that the
revised permt that is now being appealed is
appropriate in terns of appeal. | think the notion is
going to the fact that the only piece in the revised
permt was that of use. The appeal at this point is
looking at two issues and that is parking and side
yard requirenents.

There is a case given to us, Wodley Park,

that was decided in the Court of Appeals that ruled on
timeliness and | think it's pertinent for our
di scussion, looking at the fact that there was an
initial permt that was pulled a year or so later,
roughly a revision to that permt was awarded. That
revision was appeal ed. The Court found that the
aspect of the revision which went to parking was
timely and that going to other aspects, height,

setbacks and | believe there were other pieces to it
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were not tinely.

Wiat we have before us is that simlar
i ssue, perhaps, and that is, is the aspect of parking
and the aspect of sideyards now tinely?

To that, | think what we need to establish
in our own discussion is the fact of did the use
change which was the aspect of revision of the
original permt, did the use that was then revised
i npact the aspect of parking and inpact the aspect of
side yard whereby DCRA and the Zoning Adm nistrator
woul d need to take a new look or a different |ook at
that requirenent as it's outlined in the regul ations.

| think that sets the stage. So if anyone
else would like to pick that wup, that would be
appropri ate.

Let ne hear from the Board first, unless
there's nothing else to be said on this.

MB. W THUM M/ nane is Mary Wthum and
I"'m counsel for the Appellants and |I'm not sure
exactly where you are, if you were asking for coments
from the Board or anything else. W do have an
opposition to this so when the tinme is appropriate
we'd like to voice our opposition, when you're ready.

CHAI RPERSON  GRI FFI S: kay, and that's

good to note. | was taking on the fact that your
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subm ssion actually addressed the notion, but you have
an addi ti onal subm ssion?

M. WTHUM Yes, we do.

CHAl RPERSON GRIFFI'S: | hope it's |engthy,
so we can take a look at it.

M5. WTHUM  Actual ly, because we got this
late in the week last week, | wasn't able to put
together what | would really like to do as a |lawerly
brief, but what | did put together was just sone brief
points and authorities in opposition to the notion to
dismss, and in fact, discussing those <cases in

particular, the Wodley Park and Sisson, which we

think are particularly rel evant here.

CHAI RPERSON  CRI FFI S: Excel | ent. ['m
going to turn to M. Feola then for any additional
comments he has regarding the notion. And then we
will go, while he's speaking, listening and also
reading and then we will turn it to you for addressing
t he notion.

M. Feol a?

MR FEOQOLA: Thank you, M. Chairman. For
the record, ny name is Phil Feola with Shaw Pittman on
behal f of the property owner of the property which is
subj ect of this appeal.

| think you articulated our position quite
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clearly. | think it is a very sinple position and |
think it has been articulated by the Courts in nany

nore cases than just Wodley Park and in fact, has

been codified by the Zoning Conmssion and that is
very sinple, that an appeal is not tinely if it's
filed after 60 days after notice.

There's no doubt in this case since we all
sat in this room for hours at a tinme, starting |ast
Sept enber, Septenber 2001, that the Appellant here had
notice of the original permt.

Not hing has changed in the permt wth
regard to zoning calculations, not side yards, not
parking, no rear yards, not height, not anything about
t hese buildings has changed. The only thing that was
changed with the revised permt which was issued in
July of 2002 was the use. The permt application
requested a change in use from a youth residential
care home which this Board found not appropriate to a
single famly honme which is permtted as a matter of
right and that new permt was issued.

But it's not sinply ny opinion, a judgnent
by this Board. The Court held in cases starting with
Waste Managenent, that this Board doesn't have
jurisdiction if an appeal is not filed tinmely. So you

don't have a choice fromwhat the Court said to hear a
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case that's not filed tinely.

So unless the Appellant can show that
these permt applications change sone substance
related to the setbacks or parking that they now
allege are in violation, this case should not be
hear d.

CHAI RPERSON Rl FFI S: Very well, M.
Feola, and | think the last thing you said really goes
to the heart of this, that the revision, if it did not
change any substance, it should then not be before us.

So let me ask you on direct point, is there a
di fference between the parking requirenents for single
famly residences and conmunity-based residential
facility for 16 or nore?

MR FEQLA: |I'msorry, say that again?

CHAI RPERSON GRI FFI S: If you look at the
original permt which was found by this Board to be a
single facility which would then put the popul ation at
above 16 --

MR FEOLA. Right.

CHAIl RPERSON RI FFI S: I's there a
difference between a CBRF of 16 parking requirenent
and not for a single famly residence?

MR FEQLA: | don't know, but our original

permt was not for a 16 unit -- 16 person CBRF. The
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original permt was for a single CBRF wth six
persons, not counting resident staff and persons, that
popul ation requires the sane anmount of parking as a
single famly house, one space.

The Board said we couldn't have the four
youth residential care hones together and therefore
we're not asking for that. W're asking for a single
famly house permt and allow the construction to be
conpl eted, basically.

So the answer to your question is the
parking is the same for both, a single famly house
and a youth residential care hone for six or |ess.

CHAlI RPERSON GRI FFI S: Ckay. The second
point then in side yards, |ooking at the side yard,
would not the Zoning Admnistrator look at a youth
residential hone in a comrercial zone differently than
a single famly dwelling structure in the conmercial
zone, C- 2-B?

MR FECQLA: The Zoning Adm nistrator woul d
|l ook at two different places, but the result would be
the sane dinension, so there would be an 8 foot side
yard required in the GC2-B zone for a vyouth
residential care hone and a single famly house.
There woul d be one parking space, as | said before for

a youth residential care honme and a single famly
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house. The height is the sane. They are located in
two different sections of the zoning regul ations, but
t he physical dinension is the sane.
CHAl RPERSON CRIFFI'S:  Ckay. There it is.
It's also a reiteration of what was, in fact,
submtted in witing.

M. May?

COW SSI ONER MAY:  You're saying the side
yard requirenent is the sane, so it would have to be 8
feet on both sides?

MR FECLA: No, it has to be the sane.

COMM SSI ONER  VAY: Ri ght. Ckay. For a
single famly, sem -detached -- sem-detached is 8
feet, theoretically on one side and nothing on the | ot
l'ine on the other side.

MR FECQLA: That's correct.

COW SSI ONER  VAY: But if this were a
youth care facility, what is the requirenent?

MR FEQLA: The sane requirenent, if it's
attached, there's no side vyard and if it's not
attached, has to be 8 feet.

COW SSI ONER MAY:  That's correct.

MR FECQLA: The sane standard for a house
versus a youth residential care hone.

(Pause.)
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MR ZAl DAl N: Qovi ously, you're getting a

ot of perplexed |ooks up here because it's a very
conpl ex issue to work through and sonetinmes it's best
to work through these kind of things by |ooking at a
hypot hetical and one of the things I'mstruggling with
is let's take the aspect of the appeal out of this and
let's say that a developer cane in and wanted to
construct a commercial building and got a permt,
matter of right, started to construct that building,
and then 11 nonths later, (a) for whatever reasons,
mar ket reasons, whatever, that permt is revised to a
multi-famly dwelling.

Wuld it be your position that even if
there was no appeal to begin with, the use has been
changed, maybe aspects of the project have been
changed, but because it was a revision and not an
original permt that that cannot be appeal ed?

MR FEOQOLA: No sir. The use change could
be appeal ed. In fact, if the Appellant here were
challenging the use of this property as a single
famly dwelling, that would be appropriate for this

Board to consider. That's what Wodley Park said.

Wodl ey Park said there were a bunch of issues raised

by the comunity association, side yard setback, FAR

use, things like that. Those were set in the original
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permt.

There was a new factor in the revised
permt which had to do wth parking. The Court
dismssed all the things that were in the first permt
and said that you don't have a right to appeal that 11
nonths after the issuance.

Wth regard to parking, the change, you
have a right to appeal that. And had the Appell ant
chal l enged the use here as a single famly hone, that
appeal would have been germane for this Board to
consi der.

So it doesn't nean they |ose their appea
rights, they just lose their appeal rights after a
point in time when they haven't exercised them after
noti ce.

CHAI RPERSON GRIFFI'S:  They | ose the appea
rights of what they can appeal ?

MR FECLA That's correct -- that's a
better way to say it.

CHAI RPERSON  GRI FFI S: Ckay, any ot her
guesti ons?

MR ZAIDAIN. It's hard to stay focused on
the argunent here without -- are we arguing on whet her
or not this is tinely or are we getting into the

actual nmerits of the appeal and that's kind of why
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it's -- |I'm hedging on asking questions. W need to
be focused on exactly what is before us at this tine.

MR FECQLA: | guess ny point, M. Zaidain,
is that you don't have the right to look at the nerits
of the appeal if it's not filed tinely. That' s what
the --

MR ZAI DAl N That's what we need to
decide. That's your position --

MR, FEQLA: That's ny position.

CHAI RPERSON GRIFFIS: W will stay out of
the nerits of the appeal, as we haven't even called
t he case, but rather taking the notion up.

Ms. Renshaw, absolutely |I'm getting to
you. I wanted to exhaust all the questions of M.
Feola. It is his notion.

MR FEQOLA: And if it pleases the Board,
the architect of record could testify to that fact, if
you needed an affirmation that, in fact, the plans
were the sane. |If there's a question of fact here, we
can provi de that.

Don't believe ny word, | guess, is all I'm
sayi ng.

CHAI RPERSON Rl FFI S: VW may get to that
poi nt, okay.

VI CE CHAI RPERSON RENSHAW M. Chairnman,
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if we could segue to the Appellants, | think that
woul d gi ve us better perspective.

MB. W THUM | had actually intended to
start with the side yard, but since the parking seens
to pop up so much 1'd like to say from the outset
that, in fact, on the face of these permts with the
exception of one, the permts thenselves did, in fact,
change.

The original permts called for the
construction of two-story cellar and residence wth
driveway and in fact, the reissued permts with the
exception of | believe 1310, in fact, omtted the word
“driveway" although that scope of work was included in
the work that has been perfornmed since the permt was
rei ssued.

CHAl RPERSON GRIFFI'S:  Wul d that nean that
work was done without a permt? |Is that what you're
sayi ng?

M5, W THUM If it did not include a
driveway, but work was done, yes, | guess that's
exactly what happened. But in terns of |ooking at the
faces of the permts and we wll present to you what
you look at right now in the exhibit book, | believe
it's at Exhibit 2, it doesn't talk about residences

with driveways, with the exception, | believe, of 1310
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whereas the prior permts, all of them included work
with a driveway.

So there is a change, just plain on the
face on the permts and that's not even going into the
appl i cations and t he I nconsi st enci es in t he
applications which we will discuss during the nerits
of our proceedi ng.

COW SSIONER MAY: | don't think that's a
real big point, given that the -- the permt, the way
it's worded doesn't attenpt to capture the scope of
work. The real question is whether the docunments that
acconpanied it changed in any significant way and we
could go to the architect to ask that question. But |
nmean the wording of it, unless it went directly to the
question of wuse, | don't know how that would be
rel evant.

ME. W THUM Well, actually if | my
address that, one of the things if you look at ny
outline at page 2 about two-thirds of the way down
where we address parking, while we believe that there
was a change just plain on the face of the permt, in
t he alternative, t he doctri ne of excepti ona
ci rcunstances apply and that's the case of Sisson that
was cited by the developer. And in fact, in that case

they specifically |ooked to issues such as |ack of
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consi stency and accuracy, pieceneal application and
problenms with the permts thenselves as a nmeans to, in
essence, provide an Appellant the extra time needed
because it's not always clear what is going on here.

In this case, there was sone |ack of
consistency in the applications and the draw ngs and
the permts as to the driveways. There's al so been
some what we believe will be testified to here today,
sonme errors in omssions in the plans and draw ngs
with respect to the parking and even work beyond the
scope of the permt. |If you consider that the permts
did not -- the reissued permts did not include
driveway work, but yet driveway work was bei ng done.

The other thing and in that case they
found that the exceptional circunstances, issues that
were beyond the control of the Appellant -- in other
words, they were in the hands of either the permtting
authorities or the developer, essentially gave the
Appel l ant the additional tinme necessary as of the date
when the permts were reissued and that's what we're
arguing here, that there have been exceptiona
ci rcunst ances apply. O course, this is in the
alternative. W really believe that there have been
changes to the permts, just plain on the face of the

permts thenselves and that's what that Court | ooked
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CHAI RPERSON Rl FFI S: Restate what you
think the exceptional circunstances are? Because
first of all, | don't understand why you're trying to
draw the connection to the Sisson case. (%%

understanding and famliarity with Sisson was it was

the developer that pulled six or who knows how nmany

permts.

M5. WTHUM R ght.

CHAI RPERSON CRI FFI S: That

pi eceneal ed an

entire project together. That is not ny understanding

of this case. There was a single permt. It was then

appeal ed. There was an action by the BZA and there's

a revised permt that was then issued.

M5, W THUM That's right,

not just looking at the fact that it

In fact, there were several factors

but they were
was pi eceneal .

that they were

| ooking at. They were looking at the fact that this

was done, first of all, pieceneal because it's harder

to see what's going on fromthe beginning --

CHAI RPERSON  (RI FFI S: R ght, the total

scope. | under st and.

M. WTHUM Al so, they | ooked at the fact

that there were errors and omssions and also that

there was work being done that appeared not to be
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within the scope of the different permts that were
i ssued.

So in fact, the lack of consistency and
lack of accuracy in ternms of the docunents, the
applications and the plans were what the Court | ooked
to to say that this is a case where you can't hold the
Appel lant down to the very first date when, in fact,
there are things that have changed in the permts and
changed throughout the process that give them the
opportunity to appeal when they can actually see there
is sonething to be appeal ed here.

CHAI RPERSON GRI FFI S: And where do you
think that mlestone was for you?

M. W THUM Wen the permts were
rei ssued on July 8th.

CHAI RPERSON (Rl FFI S: That gives you the
entire perspective of the whole project.

M5. WTHUM In ternms of -- we're talking
about the parking here.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. WTHUM |In terns of what was going on
in the parking because there were differences in terns
of the parking between the first permts and the
second permts.

Now if you' d like nme to turn to the side
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yards, | can discuss that as well. Wuld you Iike
t hat ?

CHAI RPERSON CRIFFIS:  Yes, let's continue
everyt hing on that aspect.

ME. W THUM In terns of the side yards,
we think that one of the key issues here is the
deci sional guidance that has cone out from the BZA
In particular, we have cited the Pritchard case which
prior to that tine it was unclear whether 405.3
appl i ed. And that, of course, relates to side yards
for structures which have free-standing walls.

CHAI RPERSON GRIFFI'S:  Let ne interrupt you
just briefly. Is it your wunderstanding that the
Pritchard would have validity in a conmercial zone?

M5, W THUM | believe Pritchard was
dealing with side yards for residential structures and
in this case we have a use as a single famly hone
which is why we believe it applies here.

CHAlI RPERSON (Rl FFI S: So you believe it
does apply in a commerci al zone.

M. Feola, do you have a differing
opi nion? Do you think Pritchard has --

MR FECQLA: | don't think Pritchard is at
all applicable to the facts of this case. Pritchard

stood for the proposition, as | read your decision
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that you could not extend a sem -detached house and
turn it into a rowhouse, thereby elimnating previous
side yard. W're not doing that. W're not changing
t he sem -detached nature of these houses one iota and
there is no loss of open space caused by these
applications.

CHAl RPERSON @RI FFI S: I would tend to
agree. | can hear from other Board Menbers. There's
an additional wuniqueness to the Pritchard case which
is also we had rear yards abutting a side yard which
lended itself to great uniqueness in that case itself.

MR FEOLA: And M. Chair, I'll point out
the Pritchard decision cane nonths after the Zoning
Adm ni strator nade this decision.

M5. WTHUM That's incorrect.

MR FECLA: It's Cctober 12th. | have the
order in front of ne that permt was issued July 8th
as counsel said.

CHAl RPERSON GRI FFI'S:  And your opinion is?

M5, W THUM The Pritchard case was
decided in your hearing on June 4th and that's
precisely when that information was out.

M. Bellow, the Zoning Adm nistrator had
testified at |ength. There was at |east 50 pages of

his transcript when he talked about this in
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particul ar.

CHAI RPERSON &R FFI S: I see t he
di sconnect. One would rely and | think if the Zoning
Adm nistrator, in its admnistrative capacity, would
have to rely on the actual order that canme out, not on
the decision that was nade at the bench and | think
that's the difference of what you' re talking about
with timng.

M5. WTHUM  Actually, | disagree, because
if you look at the decision that cane out in this case
in the first appeal, this Board specifically because
t he devel oper had raised the issue of their ability as
a matter of right to develop a single famly hone,
this Board specifically said no, it doesn't appear
that they have characteristics of single famly hones
and it doesn't appear that he parking conforns to what
you woul d expect from four single famly hones.

This Board then specifically set out
regul ations dealing wth side yards and regulations
dealing with parking that indicated ways that these
did not appear to reflect single famly hones.
Because of the decision in the Pritchard case which
tal ked about lot line walls as free standing walls,
and the requirenent for the 8-foot side yard, that put

the Zoning Adm nistrator on notice, given what you
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wote in your decision in the last appeal that he
needed to at least look at that. 1In fact, that is the
crux of our problemright now.

W don't believe the Zoning Adm nistrator

even took the decisional guidance that you issued here

and took a hard look at this. It was incunbent upon
the Zoning Administrator to scrutinize this. There
was a change of use. You had telegraphed to the

Zoning Admnistrator that there things that he needed
to | ook at.

As testinmony today will show, it appears
that the Zoning Admnistrator did not do that. That
was an error and because they re-issued the permts on
July 8th, quite frankly, in a very quick time period,
we were aggrieved as of that date because he did not
consi der your decisional guidance and therefore our
appeal is tinely as to that issue as well as to the
par ki ng.

CHAI RPERSON (R FFI S: And the Board
doesn't disagree that the Admnistrator should have
| ooked at this, let me say, in a new light, in regards
to the granting of the appeal. There's no question at
all. And I think we're going back to the base issue
here and that is with the revision, with the change of

use in the permt revision, what then is an outgrowth
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of that?

And | think the Board needs to be directed
and clearly directed to the fact of the issue of
change of wuse, the difference between the original
permt and the revised should have had the
Adm ni strat or recal culate parking different and
recal culated side yard differently. And that's where
we are.

| absolutely don't disagree that there
shoul d have been a new light and | think what we're --
well, there it is.

MR FEOQOLA: | would agree that there was a
new light. This whole project has been under scrutiny
for nmore than we'd |ike.

CHAl RPERSON GRI FFI S: | understand your
poi nt .

MR FEQLA: The Zoning Adm nistrator was
fully aware of the opposition here and didn't,
over-the-counter --

CHAI RPERSON Rl FFI S: Let nme interrupt
you, M. Feola. | think the Board is absolutely clear
on your position and that is there was a new |ight and
actual ly no changed was required.

So -- M. May?

COW SSI ONER MAY: | would like to go back
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to a point that you nade before about whether side
yard requirenents or what side yard requirenents are
in place here, given that this is a G2-B zone. And |
am very firmy of the opinion that the side yard
requirenents of an R-2 zone do apply and that's where
we get into this issue of the side yard and the
interpretation of Pritchard.

Side yard requirement in a commercia

district, when there's a one-famly, sem -detached

dwelling shall be  subject to the side vyard
requirenents of an R 2 district. Not any specific
clause or nothing that limts it. It's side yard

requi renents.

So anything that refers to side yards and
applies to R2 would apply to this property in ny
opinion. This is 775.3.

And then when we |look at the side vyard
requirenents, the critical passage for -- in the

Pritchard case was 405.3 where it says that if there's

not a common division wall, any freestanding wall has
to have a side yard. And that -- it says specifically
is a requirenment in R2 zones, so | think that the

pivotal issue in the Pritchard case does apply in this
circunstance, regardless of what other circunstances

are in the Pritchard case and how that mght be
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i nterpreted.

In ny mnd, 405.3 clearly applies. Now
whether we're going to interpret it the same way and
therefore decide this case, that there should be side
yards on all sides is a different issue, but it does -
- what | wanted to address specifically is whether
side yard requirenent, what side yard requirenments
apply.

VR ZAl DAI N: VWll, you're tying that to
the fact that it's zoned comercial, but the
regulations in the commercial zoning tie it directly
back to the R-2?

COW SSI ONER MAY:  Correct.

MR ZAI DAI N And so that's what nakes
Pritchard applicabl e?

COW SSI ONER MAY: R ght.

MR ZAI DA N It's the sanme paragraph
applied in that case.

CHAl RPERSON GRI FFI'S:  And so, M. May, how
do you look at the original permt and the origina
structures and how do you view the revision and having

that inpacted the side yard requirenent?

COMM SSI ONER  MAY: Wll, it's a good
guestion and on one level it goes back to the
subtleties of when we -- when there is a use that was
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erroneously approved by the Zoning Adm ni strator which
is, in effect, what the previous decision on this case
was.

Does that nean that, in effect, the
original permt as it was applied for is sonehow still
binding or is this change in use then kick in new
requi renents effective as of that point?

I guess what I'd like to go back to is a
gquestion of and maybe I'd like to hear from both of
the attorneys on this subject, what happened when the
deci sion was issued in this case?

CHAl RPERSON GRI FFI'S: Wi ch decision. The
revised permt?

COW SSI ONER  VAY: No, |I'm sorry, the BZA
appeal decision, 16791, when that was issued on June
21st. \Wat happened to the permt at that point?

MB. W THUM Not hi ng happened. In fact,
it's our understanding that the effective date of the
order was July 5th which is the time when DCRA woul d
have revoked the permt.

COW SSI ONER  MAY: What was the |egal
state of the permt once this decision was issued?
Was that still a valid permt?

MB. W THUM It was still a valid permt

until revoked by DCRA which would not have been --
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they would not have been able to do, | wunderstand,
until July 5th which was the effective date of the BZA
or der. And on July 8th -- July 5th was a Friday.
July 8th was a Mnday when the reissued permts were
then reissued. So in fact, there was no work stoppage
and the old permts just suddenly stopped and the new
permts were issued.

MR ZAl DAl N So it's your position that
once the BZA order was issued, all permts for this
project were revoked or shoul d have been revoked?

M5. WTHUM No. |I'mnot sure exactly how
it works. M understanding is that there is a certain
nunber, time period, in fact. | know we had contacted
BZA to understand this and after a certain nunber of
days the permt -- excuse ne, the order becones
ef fective which would have been July 5th and prior to
that tinme and leading up to that tine, we had
contacted DCRA and say we ask that you revoke these
permts. In fact, so did ANC-6B and that you issue a
stop work order.

And of course, in the interim they had
reapply for permts and on Mnday, they were back to
work with the reissued permts. So in fact, there was
no wor k st oppage.

CHAlI RPERSON GRI FFI S: What ' s your opinion
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on the hypothetical, the order went out on the 5th and

there was not an application for revision of permt

until let's say the 12th of July? Could that permt
still be revised?

M. WTHUM  The original permt still be
revi sed?

CHAI RPERSON GRI FFI'S:  Yes, after the 5th.

M5, W THUM No, | think they have to
apply for new permts, | believe.

CHAl RPERSON GRIFFI'S:  Totally new permt?

M5. WTHUM | believe so, yes.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. WTHUM Wth a changed use.

CHAI RPERSON @RI FFI S: M. Feola, what's
your opinion on that question?

MR FEQOLA: | think it's a noot question
because the permts, the new permt, the permt that's
bei ng appeal ed today was applied for on July 2nd. It
was not issued, as counsel said, until July 8th. So
there was no work stoppage because Fridays, there's no
wor k on Saturday and Sunday.

CHAl RPERSON GRI FFI'S:  Ckay.

MR FECQLA: It's a noot question. The
Applicant, the property owner, took the adnonition of

the Board that it could use its property for a matter
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of right use. Single famly honmes are a matter of
right use. They were under construction, as you know.
They wanted to seal up the building so they woul dn't
be exposed to the weather and vandalism and possibly
becone a haven for crimmnal activity and they wanted
to finish the job. It's that sinple.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR FEQOLA: So they reapplied for the
permt.

CHAlI RPERSON GRI FFI S: | think the point
Ms. Wthum was trying to get to was the fact of what
is the substance of the permt once an appeal is
grant ed.

Does that permt have life or 1is the
entire permt gone and therefore requires an entire
new permt to be issued?

I think what we've heard is, in fact, that
the original permt could be revised and in fact, was
done previous to its actual I mpl enentation  of
revocation or stop work order

COW SSI ONER MAY:  So it's still in place.

There's lag tinme, | guess, between the decision
maki ng by the Board and when official action actually
occurs in ternms of a revocation of the permt.

MR FECQLA: It's t he Zoni ng
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Adm nistrator's office and Departnment of Consuner
Regul atory Affairs that has the power to revoke a
permt.

COW SSI ONER MAY:  That's true

MR FEQLA It's supposed to enforce your
orders.

CHAl RPERSON (RIFFI'S: W understand that.
Again, let nme just reiterate because | think M. My
is getting, was getting to a good point that needs to
be aired on the record and that is the Board' s thought
of once an appeal is granted, what is the status of
that permt that we have basically decided is no
| onger valid? Does it have any life or wvalidity
what soever? And | think the point is that it actually
does. But that it cannot continue to construct the
pr oj ect . It would have to either issue an entire new
permt or revise the permt in order to renedy that
whi ch cane out of the appeal.

MB. W THUM In fact, here as | recall

these are reissued permts. They're not indicated as

revised permts. They're indicated as re-issued
permts, | believe.
CHAI RPERSON QR FFI S: What ' s t he

di fference?

M5, W THUM It seens to ne it's a new
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permt. W have new permt nunbers.

CHAl RPERSON GRIFFI'S: Al right.

MB. W THUM They're not taking the sane
permt and just crossing it out and putting on a new
use. These are actually new permts.

MR FECQLA: Counsel is mstaken though.
These say right on their face they're revised permts.

COMM SSI ONER  VAY: It says revision of
permt nunber and cites the original permt nunber.

CHAI RPERSON (RI FFI S: | nean that -- the
aspect that you bring up would have been very clear
and we wouldn't be having this conversation, but |
think it is fairly clear that it is a revision.

COW SSI ONER  MAY: M. Chairman, |'m
trying to westle with the question of the -- what the
buil ding owner actually had permssion to do at any
given point and what could be discerned by the
Appel I ant or anybody el se. I guess as a discussion
point for the rest of the Board, what |'m wondering is
this is a situation where we have, in essence, an
application for four ducks and the Appellant said,
well, wait a mnute, this isn't four ducks, it's a
goose. And eventually, they prevailed in this case
and the Board held that it was, in fact, a goose. Now

when we go back to reinvent the permt process and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

revise the permt so that it would no |onger be
considered a goose, are we evaluating it against the
duck standard or the goose standard?

It's not apparent -- necessarily apparent
to the Appellant that, in fact, this should be held to
duck standards all the way al ong.

CHAI RPERSON CGRIFFIS: | don't know how to
get out of that anal ogy.

MR ZAI DAI N Doi ng hypotheticals and
analogies is kind of the only way to get through this.

What we're looking here is not as clear cut as wth

the Wodley Park case in ny mnd because the use was

changed, there were standards that were changed, in ny
m nd. You're not dealing with static height and
setback requirenents that are very clearcut. Because
the use was changed, parking requirenents changed,
si de yard requi renents changed, somne hei ght
di f ferences changed. So because sonebody revises a
use, in ny mnd, does not nean that they are free and
clear from all the other regulations that use goes
along with it.

MR FECLA: M. Chairnman, because | think
the crux of this matter is and the reason the Court
puts these kinds of rules in place and the reason the

Zoni ng Conm ssion has adopted it is kind of a fairness
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standard. Should the Appellant in Septenber 2001 | ook

at t hese structures and made t hese sane
determ nations? Wat has changed that woul d nake them
only now di scover that the side yard which is the same
today as it was then, it's the sane standard for youth
residential care homes and single famly hones.

CHAl RPERSON GRIFFI'S:  Right, right.

MR FECLA: Wiat is different? Because
what happens now if you sustain the Zoning
Adm nistrator ruling here? Are they going to cone
back in a nonth and argue about the rear year
requirenent ?

M. WTHUM |If | may respond to that?

CHAI RPERSON GRI FFI'S: Yes.

M5. W THUM M. Feola talks about

f ai r ness. Now let's |look back at the Wodley Park

case, the distinguishing factor in the Wodley Park

case was that there had been long term direct
negotiations between the civic association t hat
appealed and the devel oper. Those long term
negoti ati ons went on from before they applied for the
building permts wuntil they finally appealed the
building permts when the developer went for a
certificate of occupancy and that was one thing that

t hey distinguished there. They said hey, you had 11
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nmonths. You got lots of access to the docunents. You
had | ots of information. You knew what was goi ng on
here. That's precisely not what's been going on here.
We've had a very difficult tinme getting information.

MR FECLA: W had the architect
t esti nony.

ME. W THUM W've had no negotiations
with the developer. Every tinme we try to find things,
it's a very difficult process just plain getting it
out of DCRA. W've had a difficult time --

MR  FECQLA: This is not what we were

di scussi ng.

MR ZAl DAl N: That may be an interesting
point, but | think we were getting sonewhere for a
second. Let's put the question out there. If this

was a matter of right devel opnent from the get go as
single famly hones, wi t hout the appeal and
everything, would a permt have been able to be issued
for this use, with the setback and with the parking
requirenent s?

I mean what is your position on that?

MR FEOLA: Qur position is yes. [t was
issued twice by the -- the standards are the sane.

Qovi ously, they disagree, but the point

that they disagree is not the issue. They should have
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di sagreed a year ago.

CHAl RPERSON &R FFI S: Excuse nme, M.
Feol a.

MR FEQLA: |'msorry.

CHAI RPERSON GRI FFI S: | want to get back
to the duck, duck, goose stuff because | |ove that
gane.

(Laughter.)

Because | think what M. My was actually
aptly stating is the fact of what was this aninal at
the end of the appeal, was this a single facility or
was it as the original permt was issued for four
separate structures? And that is a view that | don't
t hi nk has been addressed by either side at this point,
but obviously M. May has brought it up and that does
go to the fact of how do we then look at this? How do
you look at the original permt and the use change?
Does the use change go from what was on the original
permt or does it go from the decision of the Board
and therefore does that inpact what the revisions and
the view and the scrutiny would be to the revisions?
Does that make sense?

Let's hear fromthe Board on that.

VI CE CHAlI RPERSON RENSHAW Vell, | think

it's the feeling of Board Menber that after a decision

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110
by the Board that that decisions holds, that it

beconmes a goose. It does not revert to the duck and

t hi s duck/goose anal ogy remnds ne of a conmmercial on

television. | won't say what the sponsor is, but you
know what | nean. So it's very alive in the mnd, so
to speak.

However, | don't get the feeling here that

we are at the goose standard and it hasn't been yet a
revision to the ducks. And so again -- and | am
| ooking at the building permt.

CHAlI RPERSON (Rl FFI S: Let me clarify, M.
May, because | think -- and Ms. Renshaw, this wll

help, | think, what you're trying to get to. Wen you

say -- the goose to ne was a single facility and that
was of 16 residents or above. The duck was four
separate youth facilities. Just so we're clear on

what our anal ogy.

VI CE CHAlI RPERSON RENSHAW It was clear
when M. May presented his point in that regard. But
in any case, it's just to ne that it is not clear in
ny mnd how this was judged.

CHAl RPERSON GRI FFI S: Ckay, well here's
what | think is before the Board at this point and we
have three mnutes before |I call a vote on this. And

that is is the Board |ooking at the standing of the
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project as a single facility which would then nmake the
revision of the permts, the use pernmts go to the
standard of conparison to that of a facility of 16 and
above. O, is it that the original permt as appeal ed
for four separate youth facilities was then revised
based on the granting of the appeal for the use change
and has now been revised to single famly residences?

I's that clear?

COMM SSI ONER MVAY:  No.

CHAI RPERSON GRI FFI'S:  Good.

(Laughter.)

CHAlI RPERSON GRI FFI S: Then all those in
favor -- indeed.

COW SSI ONER MAY:  If | might --

CHAl RPERSON GRI FFI'S:  Actually, we'll hear
fromM. My.

COW SSI ONER  MAY: | guess there's one
aspect of this I would like to ask of the Appellant
and that is when the case was first considered, first
time around, was the -- did you have an awareness of
these issues and is there a reason why it was not
brought up as an issue because it seens to ne and in
nost ot her cases when sonebody appeals sonething, |
nmean you are accustomed to seeing everything under the

sun that could possibly be wong with it and obviously
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that didn't occur here. 1s there some reason or |ogic
to why you didn't see -- you didn't push the point of
why it fails both the duck standard and the goose
st andar d?

M. WTHUM  Actually, | don't know that I
can answer that. Ms. Forester was dealing with the
first appeal and while | was certainly famliar with
it, I"'m not sure exactly why that was not included,
al though you'll note that in terns of the side yards,
what we raise in terns of the application of the
regul ations 405.3. That in terns of its applicability
previously was unclear and it was only after the
Pritchard case cane to light that we realized that
that was relevant in terns of the side yards in
addition to the fact that at the time we weren't
looking at these as single famly hones. W were
| ooking at these as one institution.

And in terns of the parking, | know that
there were, as |'ve indicated, there have been changes
and this has been a noving target, so to speak, so I'm
not sure why there was or was not an appeal at that
tinme. I[t's just sonething | can't answer to be
perfectly honest.

COW SSI ONER  MAY: | gquess, M. Chair,

that's our point. W went through hearings. The
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architect testified. She was cross exam ned. No one
raised the parking issue, not the Board, not the
Appel lant, not the Zoning Adm nistrator. No one
raised the side yard issue. Not the Appellant, not
the Board, not the Zoning Admnistrator. W  went
through hours and hours of testinony and | would
submt this isn't a duck/goose anal ogy. VW built a
duck and we're trying to reuse the duck for permtted
use. It's that sinple. You said our duck couldn't be
used for goose purposes and we said okay, we want to
finish the job. W have a duck. W're just going to
use it for a different purpose. It's no different
than if you say a use isn't permtted in a zone, but
you can take that building you ve already built and
use it for a permtted use. That's all we're doing.

It just seens terribly unfair 11 nonths
later to raise issues whether you agree they' re good
issues or not, after everything is over. And the
Court has said you can't. They can't, and you don't
have the jurisdiction to entertain them no matter
whet her you think they m ght be good i ssues or not.

ME. W THUM I'"d also point out the
| anguage in the first decision from the BZA where it
did talk about there being and again it was an issue

raised by the developer in terns of themusing -- it
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says a matter of right developnent as a single famly
home. It was this Board that said well, this doesn't
really even seemlike it does conformor it does have
characteristics.

W weren't going to appeal it at the tine,
but then when they reissued the permts and appeared
not to look at the decisional guidance, that indicated
to us that we were aggrieved. There was a problem
The Zoning Administrator didn't do his job --

CHAI RPERSON &Rl FFI S What was the
Appel lant's anticipati on woul d happen after the appeal
was grant ed?

ME. W THUM That the permts would be
revoked and as the Board had suggested in its

deci sion, that the devel oper always had an opportunity

to file for a special exception. | nean the devel oper
has a way out, it had a way out then. It has a way
out now. It can still ask for a special exception
There's nothing stopping it. It's just a matter of

the Zoning Admnistrator not properly applying the
gui dance and the regul ations that are applicable here.

CHAlI RPERSON @RI FFI S: I'"'m not sure the
Zoning Admnistrator could nove them to -- well,
that's an interesting point.

COW SSI ONER  MAY: Can | ask another
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guesti on? It seens to ne that one reasonable
expectation for an outcome of the first case once a
decision was nmade would be that the owner would
actually apply for a goose permt, if you will. And
I'"'m wondering why that's not what has been done and
instead there's an insistence that sonmehow this is, in
fact, four ducks.

MR FECQLA: | thought | said this before,
but the buildings were tw thirds of the way
construct ed. They were not secured from the weat her
or the elenents or potential vandalism There was no
way fromthe tinme you issued your order on July 5th to
July 8th when the permts would have been revoked to
get a special exception. It was a vehicle to finish
the job so that those buildings wouldn't beconme havens
for vandalismand graffiti and crinme and whatever el se
can go on there. It was that sinple.

COW SSI ONER MAY:  So there's no intention
on the part of the owner to use this in any way that's
different from before, in essence. This is an
expedi ent way of getting the buildings built.

MR FEOLA It was a way to secure the
site so it wouldn't becone a disaster, basically.

COW SSI ONER  VAY: So then is there an

assunption that -- | mean has there been a basic
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change in how the buildings will be operated or -- or
will there be sone further action that would allow the
use? Because as it stands right now, it seens that it
couldn't be used the way you intended when you filed
the original four ducks permt.

MR FECLA: That's correct.

COW SSI ONER MAY:  So there is going to be
sone further action to allow the use?

MR FEOLA Vell, there's a Court of
Appeal s case pending, challenging the Board's
decision, calling it a goose.

There is a Fair Housing case pending which
is a whole different story. And then there is an
opportunity, as this Board has said to come back to
this Board with a special exception for the goose. So
-- but that decision hasn't been nade.

CHAI RPERSON GRIFFI'S:  You're not proposing
goose and duck and all that?

MR FECLA I'"'m going to use it. I like

ME. W THUM I think it's inportant to
note here though as we did in our first appeal we
filed imediately within a week of the first permts
being issued, so the contractor barely had tinme to

nobilize on the site, let alone get anything in the
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ground.

The devel oper knew from early on that its
construction was at risk. So they now conplained it
needed these extra building permts to close it up and
to prevent all kinds of problens from happening. I
nmean | just don't have too nmuch synpathy because they
knew i n the beginning --

CHAI RPERSON (RIFFI'S:  Let ne -- the Board
doesn't have any synpathy for that either and | think
we stated in every appeal that if the construction
continues it is at the owner's own risk. And that's
not ny understanding of what is being stated today,
but rather they were pulling a permt on their own
volition. They had taken that risk.

The appeal did not nean that the entire
construction needed to be denolished.

M5. WTHUM  Absol utely.

CHAI RPERSON  GRI FFI S: And rather the
revision is the step at which they could, in fact,
conpl ete the construction. So believe nme, the Board
has no patience for that either being pressured by the
fact of ny gosh, well, the building is already built,
how the hell do we tear it down? And we have had
projects that have been renoved.

W are going over a little bit of the tine

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118

that we had set aside to do this. O course, | always
err on hearing all of the substance needed.

Ms. Renshaw, we haven't heard fromyou

VI CE CHAI RPERSON RENSHAW  Yes, you have.

CHAl RPERSON CRIFFI'S:  Indeed. W need to
hear nore fromyou, M. Renshaw.

VI CE CHAl RPERSON RENSHAW Vell, | was
just trying to nake the tinme go by faster by letting
you shall we say keep it anong yoursel ves.

In any case, | want to ask M. Feola, you
stated just a few nonents ago that you had no tine to
get a special exception. Was there any discussion
with the owner of the property after the case had been
decided for the Appellants that you would secure the
prem ses and stop work wuntil you got the proper
permts in order? Because you said that you had to --
there was no time to get a special exception. Was
there any gesture on your -- on the owner's part to
just stop it there, to secure the premses and go
after the special exception process?

MR FEQLA Was there any discussion?
Yes, there was discussion.

VI CE CHAI RPERSON RENSHAW  Di scussi on, but
any effort, any show?

MR FEOQOLA: To seek a special exception?
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VI CE CHAI RPERSON RENSHAW  Yes.

MR FEQLA: No, that decision has not been

made yet.

VI CE CHAlI RPERSON RENSHAW Has not been
made yet?

MR FEOLA: Has not been nade yet.

CHAI RPERSON CGRIFFI'S:  But it can't be nade
because it's in Court of Appeals. Is that correct,

M. Feol a?

MR FEOQOLA: It could be nade anyway.

CHAl RPERSON  GRI FFI S: I"m just wusing
common sense here. You're going to run that course to
see if we actually made a mistake and then you'll take
anot her course?

MR FEOLA: As a property owner, they may

have to decide to sell the property. They may decide

to sell it for single famly houses. | can't answer
that. It's a hypothetical at this point.

CHAIRPERSON GRIFFIS: | think it's a good
guestion, M. Renshaw. Wiat | want to do and try to

preclude is us going dowmn a lot of hypotheticals or
ot her avenues -- we have before us what we have before
us --

VI CE CHAI RPERSON RENSHAW M. Chairman, |

got the answer to the question.
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CHAI RPERSON Rl FFI S: | ndeed. Ckay,

anything el se we need at this point?

COW SSI ONER MAY:  Yes, | want to ask one
nore question of the Appellant in this case.

Your information that you just submtted,
plus what you stated so far, relies sonewhat on the
fact that the -- that because of the Pritchard
decision the side yard issue becane clear, in other
words, before that tine, whether or not it was a
requirenent to have that side yard on both sides
wasn't clear and you thought that that established the
rational e. If it weren't for that, if Pritchard had
gone the other way, would we still be here sinply on
t he parking issue?

MB. W THUM | think probably so because
that particular case which dealt wth residential
construction, and renmenber before we weren't dealing
with residential, we were talking about youth
facilities, it was wth that decision and that
guidance on the side yards and the fact that these
were revised to becone residential structures that
everything seened to fall in place in terns of us
seeing that there was, in essence, a cause of action
here or a right to -- or a need for review That

coupled with the statenents mnade in the original
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decision in the first appeal in this case where the
Board itself had just |ooked at this, although I
understand it's not binding. It's nore in the realm
of dicta, but just indicated that it didn't appear
that this certain things in these structures conplied

with single famly hone use.

COW SSI ONER  MAY: You see, what the
essential difficulty with this is, we -- it's not a
very -- it's not a very easy thing. |It's probably not

an allowable thing for us sinply based on |ast week's
decisions start having people comng in appealing
ot her cases, sinply because oh, | didn't realize you
could interpret it this way or that way.

And so the fact of the side yard which is
apparently -- 1 nmean it was clearly a known issue to
Pritchard and I'm certain that there are people who
were involved in your case who are well aware of what
was going on with the Pritchard case, its' hard to
believe that it didn't just didn't cross the mnd at
the tinme.

M5, W THUM Vell, at the tine they were
| ooking at these as single famly homes. At the tine
this was youth residential care facility, so they were
looking at it in a different |ight.

COW SSI ONER MAY:  Right, okay. That's it
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for nmy questions, | think.

CHAI RPERSON CGRIFFI'S:  Any other questions
fromthe Board at this tine?

(No response.)

In which case we're going to take 10
m nut es.

(Of the record.)

CHAI RPERSON GRI FFI'S: W are back. Let us
resune this. W are, of course, discussing the notion
to dismss and as this Board often faces, we wll mnake
sonme peopl e happy, others not. Today, | think we wll
just nmake everybody frustrated, but here's our
si tuati on.

There is an awful lot of information on
this and | think the Board is obviously taking this
very seriously, but has still additional questions
t hat we think we need resol ved.

I do not believe that this Board can
resol ve those questions today. And the reasoning is
we need additional information. So this is what we
will do. W are going to ask for the subm ssion of
the original applications and permts. W're going to
ask also for the original and revised site plans. W
did not call out specific pages in the architectura

docunents because what we want to be evidenced is
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clearly we'll be looking at if anything has changed in
terms of the side yard and the parking. So however
that is brought to us, whether it be a civil plan,
whether it be the separate site plans for each of the
permts, we wll let that up to the devel oper and
representative to decide and meke sure that it is
cl ear.

At that point we wll schedule and what
I'"'m going to ask is how long it takes to get that
information in. Best case for us would be we reset
this for a special public neeting on Tuesday next. W
w || decide our notion. Based on the outconme of the
decision of that notion, we would either set a date
for a new hearing on the appeal or we woul d not.

M. Feola, if I could have you up. W are
going to be putting the burden on you to produce the
ori gi nal applications and permts and also the
docunentation and plans as described. What is the
time franme you need to produce those to the Ofice of
Zoni ng.

MR FEOLA: Thursday of this week.

CHAlI RPERSON GRI FFI S: This Thursday? By
the end of the day?

MR FEQLA: VWll, we just have to print

it, so end of the day would be better. Just to get
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pl ans pri nted.

COW SSI ONER  MAY: These should be
drawi ngs that are already existing.

MR FEOLA: R ght, we have to get copies.

M. W THUM | have to get the draw ngs
fromthe job site.

CHAI RPERSON  GRI FFI S: Drawi ngs from the
job site and then copi ed.

M. WTHUM Are these plans show ng
as-built conditions with revisions?

CHAl RPERSON GRI FFI S: They couldn't show
as-built conditions. The issue for us and just to be
absolutely clear, we are going to be conparing -- |I'm
losing ny ability to form words.

W wll be making a conparison of the
first permt docunents to those of the revised permt
docunents and that is the only and the pertinent issue
before us. And so that needs to be clearly
docunented, so just to reiterate what has al ready been
sai d.

Ckay, today is Tuesday.

MR FEOLA: Do you -- you don't want
el ectrical drawings and reflect the ceiling draw ngs?

CHAI RPERSON GRIFFI'S:  No, | am hopi ng that

-- one way that this could cone into us is two
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dr aw ngs. They could be the two civil draw ngs. In
fact, one is submtted in this as C1.1. O, we could
have each site plan that was individually attached to
the permts for the individual structures. Cearly,
all we'll need to see is the footprint of the
buil ding, the property lines and any of the parking
and curb cuts and driveways.

MR FECQLA: | understand.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER  MVAY: If there were four
different permt applications, then unless they al
had the sane Cl.1 attached to them then it would be
i ndi vidual building site plans.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. WTHUM Can | ask one question? Wen
you're asking for the applications, are you including
all the attachments that were included and conditions
of permt that were included with the application?

The attachnents -- | know that there were various
attachnents.

CHAI RPERSON GRI FFI'S:  For i nstance?

M5, W THUM Decl arations of covenants
that were conditions of permts.

CHAlI RPERSON GRI FFI S: | don't see why we

woul d need t hose.
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Do you think we need those?

MB. W THUM | think we do when you | ook
at the nerits of our case. And | think in ternms of
what was or shoul d have been required.

I'"'m nore concerned about getting the ful
set. | want to see everything that was submtted. |
mean you may not think it relates to zoning or to our
case, but we've had difficulty getting docunents. I
don't see where it's any less difficult for them to
submt the whole package that they submtted. There
nmust have been other types of attachnents to it. I
think it's totally acceptable to look at the whole
package.

CHAI RPERSON QR FFI S The whol e
appl i cati on package?

M. W THUM Wth any attachnents that
were included with it. Let's ook at the whol e thing.

CHAl RPERSON (RI FFI'S:  Ckay, before we give
direction on that, there's a letter in your subm ssion
that indicates, | believe it's from M. dark saying
to call himdirectly if you have any problens getting
any docunentation. D d you do that?

M5, W THUM | didn't do that. | know
that --

CHAl RPERSON GRI FFI'S:  Did anyone do that?
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My point being | hear you keep saying you can't get
docunents, you can't get anything, but | heard it
stated in his letter to you or to this party that you
had the director, an individual, avail hinself to get
you anyt hi ng you need.

ME. W THUM Actually, we did go to the
surveyor's office and the materials that were provided
were not the plats.

CHAI RPERSON GRI FFI S: Dd you call M.
Cark and say this is what we need?

M5. WTHUM No, | did not call M. dark.

It's not normal that | contact an agency director to
get publicly avail abl e records.

CHAI RPERSON Rl FFI S Next time, if he
offers, 1'd take himup on it.

Ckay, attachnents, the entire permt
application. Board Menbers? Yes?

M5. BURITT: Excuse ne, if | may. "' m
Karen Buritt. |'mthe project architect.

CHAI RPERSON GRI FFI S: Are you going to
tell us how big that application is?

M5. BURITT: That's what I'mgoing to tell
you. I'"'m with Esocoff & Associates. There is,
pertaining to M. May's earlier question about

drawi ngs, there are four permt application forns,
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st acks. There is one set of drawings that is copied
four times, but it's one set of drawings for all four
houses because the houses were identical, and that's
how DCRA requested that we submt. W specifically
asked them do you want four sets of four drawi ngs or
one set of four drawi ngs and they said one set of four
drawi ngs with four application packages.

So | can provide from the site those
permtted approved dr awi ngs and t he permts
t hensel ves. | can get those fromthe site.

The permt application package, | can
provide what we submtted to the city, but all other
addi tional attachments that the city added in on their
own, | don't have copies of all of that. That would
be sonething that we wuld have to get from the
records.

CHAI RPERSON CGRI FFI S: Wiat would be the
nature of some of the attachnments fromthe city?

M5. BURITT: Letters between agencies. |
woul d not have copies of all of that.

MR FEQLA: Sonetimes public space,
deposit requests, things like that. Don't issue the
permt unless you get a $25,000 check for a sidewalk
repair, may or nmay not show up in your package.

M5. BURITT: | have a good expediter, but
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he doesn't always get everything or everything isn't
always in the file.

The file itself that 1've got is about
t hat thick.

CHAI RPERSON GRI FFI S: Ms. Wthum are you
anticipating that there's something specific attached
to this permt that you want to see?

M. WTHUM  No, but considering this may
be a threshold issue in this case, | think it's
appropriate that we be given the whol e package so that
we can look at it and see if there is sonething
additional that is relevant here.

COW SSI ONER  MAY: Can | ask a question?
When it was submtted for the revised permt, how nmany
drawi ng sheets were submtted a second tine?

M5. BURITT: It was the full draw ng
package. It's like 40 or 50 sheets.

COW SSI ONER MAY:  The entire package --

M. BURITT: It was civil, structural --

COW SSI ONER  MAY: WAs submtted both
times?

MB. BURI TT: Yes. It's civil,
architectural, structural, mechanical, electrical and
pl unbing, all the disciplines for review at one tine.

Now the drawi ngs that you' re speaking of
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can be provided out of the architectural set.

COW SSI ONER  MAY: Ri ght . M/ main
guestion was whether it was -- whether you submtted
all new, a new set of drawings that were essentially
t he sane set of drawi ngs?

M5. BURITT: It was a new set of draw ngs,
essentially the same set of draw ngs. The only
revisions that were nade were to address permt review
comments that had been noted by hand on the origina
set. W put themin on the conputer to clarify.

And those were the only --

COW SSI ONER MAY:  kay.

M5. BURITT: The changes relate to permt
review comments only and no changes to the original
permt review coments.

COW SSI ONER MAY: | don't know, 40 to 50
sheets does not seem --

M5. BURITT: How many copies do | need to
provi de?

CHAI RPERSON Rl FFI S: Sixty. No, [|I'm
ki ddi ng.

(Laughter.)

How many architectural sheets are there?
How many civil and architectural --

M5. BURI TT: Probably 20.
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CHAI RPERSON Rl FFI S: I don't see any

rel evancy to | ooking at MEP draw ngs.

COW SSI ONER MAY: | think you're right.

CHAlI RPERSON GRI FFI S: kay, so if we can
get civil and architectural.

M5. BURI TT: Again, how nany copies?

CHAl RPERSON GRIFFI'S:  Ms. Bail ey, how many
copi es do we need?

IVB. BAI LEY: Fi fteen, M. Chai r man,
bet ween 12 and 15.

CHAl RPERSON GRI FFI' S:  kay.

M5. BAILEY: { ose of business, Thursday.

ME. W THUM So we'll be getting the
architectural and civil from both the original
subm ssion and the revised submssion, even though
they're essentially wunchanged, we're going to be
getting two sets?

CHAl RPERSON @RI FFI S: Correct. And |
don't think it's -- in fact, it would be nore useful
if you just had hal f-size sets.

COW SSI ONER  MAY: Yes, | was just going
to suggest half-size sets is plenty.

CHAI RPERSON GRI FFI'S: Yes.

MB. W THUM And can we get service on

that date as well, nmaterials, a set?
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M5. BURITT: kay, it wll be Friday

norning if | can't get the courier.

M5. WTHUM W can pick them up.

MR PARKER Good norning, Board Menbers.

Art hur Par ker, Assi st ant Cor por ati on Counsel

representing the Zoning Admnistrator. | just wanted
to enter ny appearance formally here and ask that
whatever is being submtted by the other parties, a
copy be sent to ne. It doesn't have to be as rushed
as what the Board requests, but just so | get a copy
of it.

Thank you.

CHAI RPERSON GRI FFI'S:  Absol utel y.

M. WTHUM WII| there be any opportunity
for us other than perhaps additional argunent on
Tuesday to submt anything or will you nmake a deci sion
on Tuesday?

CHAlI RPERSON GRI FFI S: ["m glad you bring
it up. The Board also feels fairly strongly that if
you have additional cooments to nake to your
submi ssion in terns of your response to the notion to
dismss that that should also be submtted. And
again, also putting this off gives us sone tine to
review what you have already put in which, of course,

we' ve | ooked at, but not digested.
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M5. WTHUM | nust confess though that if

we get these drawings |ate Thursday or Friday that any

comments we have, if we're going to nmeet on Tuesday,

may not necessarily be here Friday afternoon. |[|'m not
sure when you want them It would seem to ne that
some of our coments will relate directly to what

we' re bei ng present ed.

COW SSI ONER  MAY: | think that wth
regard to commenting on what we get on Thursday, |
think we're nostly interested in what you have to say
about the notion itself.

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER MAY:  And then if you want to
take the tine between now and the neeting on Tuesday,
and if there are relevant points to nmake you can mnake
them at the neeting.

M. WTHUM  Ckay.

COW SSI ONER MAY:  Whuldn't that be -- I'm
presum ng sonething on your part. Sorry.

CHAI RPERSON GRI FFI S: I"'m going to nake a
little clarification on that. | think M. May's point
is exactly taken is direct your energy and attention
to the notion at hand.

| think the Board is very clear on what

we're looking for in the drawings and | think we can
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get to it fairly quickly. | think we all have fairly
trained eyes to look at that. So | think the issue
really goes to what M. May was tal king about and that
IS what was the nature of the permt originally and
what is the nature of the revision of the permt? And
that is was this single use facilities, two single
famly honmes or was this one facility now going to
single famly homes? And it is a very pertinent
di scussion to have, but nust go directly to what was
again the nature of the permt.

kay, so let us restate everything at this
poi nt we're doing. So by close of business Thursday
we are going to have the original applications and
permts. That wll include a set of the civil and
architectural drawings of the revised and the
origi nal . That will be -- and then we w Il have any
addi ti onal submi ssion on the notion to dismss by you,
Ms. Wthum al so.

M5. WTHUM  Thursday, is it?

CHAI RPERSON GRI FFI S: Yes, Thursday. And
the -- and why |I'm pushing you on Thursday is the fact
of the matter is that's when we start to get our
information for deliberation and rather preparation
for Tuesday. So it will give us tine to look at it.

I think, in fact, if it's not terribly
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lengthy and cane in on Friday norning, md-Friday it
can be faxed to us, noting very well we all have
different schedules of when we |ook at materials and

that's the ganble you' |l take.

Ckay, so this wll be set for official
neet i ng.

Now on Tuesday, ny anticipation is this,
this Board wll conme out, we'll deliberate briefly.
W'll nmake a motion and decide it. | do not

anticipate entertaining the discussion that we had
t oday on Tuesday. | think this was very fruitful to
do this and was advantageous to this, but | do not at
this point anticipate having that done.

If you are here and we change our m nds,
so be it, but at this point that would not be ny
anti ci pation.

Unl ess others feel strongly that we shoul d
invite people back to give testinony, | think we' ve
substantially |ooked into this and we are getting
exactly what we need to nmake a deci sion.

MR FEQLA: M. Chairman, is that going to
be in the norning, 9 a.m special neeting?

CHAI RPERSON GRI FFI'S: Yes.

MR PARKER Menbers of the Board, would

you envision a need for the Zoning Admi nistrator to be
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here for this special hearing on Tuesday?

CHAI RPERSON GRI FFI'S: No.

MR PARKER  Thank you.

CHAl RPERSON GRI FFI S: Unl ess other Board
Menbers think differently, clearly this will be taking
up the notion to dismss and we wll dispense wth
that. After we dispense with the nmotion, if it is --
if we deny the notion to dismss, we wll then set a
date, a full afternoon again for this appeal. If we
uphol d the notion, then we're done.

M5. WTHUM So w tnesses don't have to be
here on Tuesday is what you're saying?

CHAI RPERSON GRI FFI'S:  That's correct.

M. WTHUM  Ckay.

CHAI RPERSON GRIFFIS: That's correct. W
will not be hearing on any neans the appeal on
Tuesday, as we have a full schedul e al ready.

Is there anything else? Anything |I'm
m ssing? |Is everyone absolutely clear?

Ms. Wt hun®

M5. WTHUM | think so.

CHAI RPERSON QR FFI S: VW have four nore
mnutes for total clarity, if you have any questions?

MB. W THUM Please go into a little bit

nore detail, when you say what you are specifically
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looking at is the nature of the original permt and
the nature of the revised permt, could you define
what you mean by "nature"?

CHAl RPERSON GRI FFI'S:  Duck, goose

(Laughter.)

CHAI RPERSON GRIFFI'S:  Yes, | think that's
an excellent question and | think it does go to the
crux of what a lot of the thoughts are going through
in the Board's manner and that is do we |ook at the
original permt as if they were a single facility
which was the outcone of the appeal? |If that's the
case, it changes the nature of the light in which we
|l ook at the revisions to the original permts. O is
the permt its owm -- does it stand alone and is the
original permt that which is says on its face, single
youth facility, whatever the nonenclature is, | don't
have it in front of me. And is that the way we are to
| ook at the original permt. Because it gets us to
the fact of if we have the original permt, the
revisions to the permt we then need to, as we've said
all through this afternoon, we need to then have the
ability to draw the connection that there was sone
difference that the revision to the permt created in
changing the parking requirement and the side yard

requirenent. If we can't get there, frankly, there
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woul d be no other recourse and the Board would have to
uphold the notion. |Is that clear?

M5. WTHUM | think so.

CHAl RPERSON (RIFFI'S: M. My, do you want
to add?

COMM SSI ONER MVAY:  No.

CHAl RPERSON GRI FFI'S:  (Ckay, M. Feola, are
you absol utely cl ear?

MR FEQOLA: Yes.

CHAI RPERSON GRI FFI S: | ndeed. | can't
i magi ne what the papers will do with one, eh?

(Laughter.)

kay, thank you all very much. Again, we
appreci ate everyone comng down here. And if there's
nothing else, staff, do we have anything else to do
this afternoon? Very well, then this wll end our
aft ernoon session of 21 January 2003.

(Whereupon, at 3:30 p.m, the hearing was

concl uded.)
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